b

THE MICROCREDIT ACT, 2021
(Act | of2021)
ARRANGEMENT OF SECTIONS
PART I—Preliminary
Short title and commencement.
Intcrpretation.
Non-Application of Act.
PART II—Functions of the Regulatory Authority, Etc.
Functions of Regulatory Author:ty.

Disclosure of interest of authorized officer or other person being
considerzd for appointment.

Secrecy of authorized officer.

Cooperation of Regulatory Auttority with other regulators, efc., and
the Commission.

Ministerial directions.

PART T Licensing and Reguiation of Microcredit
Instiintions

Prohibitinn against operating a oucrocredit institution.
Applicalion for and grant of liceace.

Conditicns «f licence.

Licence to te prominently disalayed.
Non-transferability, ¢fc., and pualication of licence.
Lost, defaced or destroyed licence.

OUtaining a licencc by falsc represenration.

False or misleading advertising.

Prohibition on use of certain names, titles, words, etc.
Reguluton of megers, almagamations, acquisitions and teansfers
Regulation of sharcholding in microcredit institutions.

Change n Lacation of licenaee; camblishmont of new branch, voluntary
surrend zr of licence, efc.



i

[No.

21.

23.
24.
25.
26.
27.

28.
25.
30.

31
32
33.

35.
36.
37.

38.
39.

42.

1 The Microcredit Act, 2021

Duty of licensee to notity Supervisor of fraud, dismissal, ezc.
Restriction on alteration of incorporating documents of licensee.
Restriction on change of name of licensee.
Duty to supply information and documents.
Supervisory measures.
Suspension of licence.
Revocation of licence.
PARTIV—Governance of Licensezs
Board of directors.
Responsibilities of board of directors.
Duty of licensee to undertake fit and proper assessments.
PART V—Limitaticn on Business Activities of Licensees and
Obligations of Licensees
Microcredil services not to be commingled with other business activities.
Forelgn currency transactions.
Obligation ot confidentiality.
Records and Accounts
Records to be kept by licensee.
Accounts and audits; appointment of external auditor,
Power of Supervisor to object to appointment of external auditor.

Duty of external auditor to report to Supervisor on financial viability of
licensee, etc.

Presentation of financial statements.
Special audit or examination of microcredit institutions.
Resignation, ztc., of external auditor.
PART VI—Appeals
Appeals to the Micrecredit Appeals Tribunal.
PART VII—Protection of Consumers

Power of Commission.



43.

45.

47.
43.
49,
50.
51.

52.

53.

35.
56.
57.

The Microcredit Act, 2021 [No. ]

Loan agreement.

Licensee to provide statement of account and confirmation of repayment
of loan.

Obligation of borrower.

Interest rate.

Cost, charge or expense of loan.
Complaints.

Cade of conduct,

Enforcement measures of the Commission.

False or misleading advertising by licensee in relatoin to the grant of a
loan.

Using misleading, false or deceptive information to induce a person to
take a loan from microcredit institution.

Threatening, etc., borrower.
PART VIII—Winding up of Licensee
Winding up of licensee.
PARTIX General
Offences and penalties
Fixed penalties.
Search warrant for contravention of this Act.
PART X—Miscellaneous
Regulalury Authuily wiay make Regulations.
Power of Regulatory Authority to make rules.
Power of Minister to amend monetary penalties and Schedules.
Immunity.
Review of Act.
Amendment of enactments.

Transitional.

Savings.

SCIIEDULLS

1ii






JAMAICA

No. & —2021

T assent,

AN

Governor-General.

-2 # an, /, -
297 da $[ Tanta vy 2dCsd/
i

AN ACT to License and regulate microcredit institutions that
provide financing to individuals and micro, small and medium
sized enterprises; and for connected matters.

The date notified by the Ministef

bringine the A<t inta pperationg
BE IT ENACTED by The Queen’s Most Excellent Majesty, by and

with the advice and consent of the Senate and House of
Representatives of Jamaica, and by the authority of the same, as
follows—

PARTI Preliminary

1. This Act may be cited as the Microcredit Act, 2021, and shall  Short title

come into operation on a day to be appointed by the Minister by notice i‘;‘?ﬂmence_

published in the Gazette. meal.
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[nterpreta- 2.——(1) In this Act---

tion.

“advertise” means to publish, display, present, disseminate or
convey any invitation or solicitation by any medium
including—

(a) askysign, notice, handbill, brochure, pamphlet,
placard, board, poster or other Jublication;

(b) acircular;

(¢) anexhibition of photographs or cinematograph
films;

(d) aword, message on paper, message transmitted
by way of electronic means, a social network or
the Intemet, or mobile message;

(e) soundtroadcasting;

(f) programme, television or telephone
commmumnication or other forn of communication,

but does not include a prospcctus, as defined in the
Companies Act, issued by a company;

“auditor” means a person who—

(a) is aregistercd public accountant as defined in
section 2 of the Public Accountancy Act, and

(b) satisfies such requirements as may be prescribed,
and includes a firm of such pcrsons;

“authorized officer” means the Supervisor, Deputy Supervisor or
any other person authorized to perforr functions on behalf
of the Supervisor or the Deputy Supervisor under the Bank
of Jamaica Act or this Act;

“Bank” means the Bank of Jamaica established by section 3 of
the Bank of Jamcica Act;

“branch” means an officc or placc of busincss (other than a
principal office) where a microcredit institution carries on
any microcredit service;
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“commencemsant date” means the date on which this Act comes
into cperation; -

“Commission” means the Censumer Affairs Commission
establisaed under section 5 of the Consumer Protection
Act;

“connected person” shall be construed in accordance with
subseclion (4);

“consumer” has the meaning assigned to it in section 2 of the
Consumer Protection Act;

“control” in re_ation to a licensee cr any other company, means
the pawer of a person (whe-her acting alone or jointly with
another, whe holds or is beneficially entitled to fifty percent
or mere of the votes in the licensee or other company) to
secure by means of those voting rights that the affairs of the
licensze o other company are conducted in accordance with
the wishes o~ that person;

“credit information” has the mear.ing assigned to it in section 2 of
the Credit Reporting Act;

“document” means, in addition to a document in writing, any thing
in which information of any description is recorded or stored;

“effective annual interest rate” means the rate used to determine
the actual annual rate that is to be paid on a loan if the stated
annual rztz takes into account the effects of compounding
and which is calculated in acco-dance with the methodolo 2y
specified in Part A of the First Schedule;

“effective control’ means the ability of a person (whether acting
alone, or jointly with another) w0 ensure that the affairs of the
licensee or other company are conducted in accordance with
the wishes of that person, whether or not the person has
control ot ~he licensee or othe~ company;

“financial group” has the meaning assigned to it in section 2 of the
Banking Services Act;

“financial services™ has the meaning assigned to it in section 2 of
the Finarcial Services Commission Act;

Part A. First
Schedule.
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“Financial Services Commission” means the body established
under section 3 of the Financial Services Commission Act,

“foreign regulator” means an authority in a country other than
Jamaica which has supervisory duties or responsibilities—

(a)

(b)

(©

with respect to any individual who provides
financial services in that country;

with respect to a body that is incorporated or
otherwise established in, and provides financial
services in that country; and

which are similar to the duties or responsibilities
ofthe Bank or the Financial Services Commission;

“functions” includes powers and duties;

“group” in relation to a company, means that company and—

(a)
(b)

(©

(d)

(e)

any other company that is its holding company;

any other company that is a subsidiary of the
holding company;

any company that directly or indirectly controls
or is controlled, directly or indirectly, by any
company referred to in paragraph (a) or (b);

any company that effectively controls or is
effectively controlled by any company referred
to in paragraph (a) or (b);

any company that is controlled by a person who
directly or indirectly controls a company referred
to in paragraph (a), (b) or (¢);

“incorporating documents” means the statute, charter,
memorandum of association, articles of association, articles
of incorporation, rules and by-laws or other instruments,
under or by which a licensee or other body is established, its
governing and administrative stiucture and the scope of its
functions and business are set out, whether contained inone
or more documents;
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“immediate relative” in relation to any person, means the person’s
spouse, children (including step children) and their spouses,
parents, brothers or sisters;

“investigation” means an investigation by the Commission or the
Regulatory Authority, as the case may be, into a complaint,
an occurrence or a matter carried out for the purposes of
this Act;

“licence” means a licence granted under section 10;
“licensee” means a person licensed under this Act;

“local regulator” means the Bank, the Financial Services
Commission, the Registrar of Friendly and Co-operative
Societies or any authority in Jamaica which has supervisory
duties or responsibilities—

(a) withrespectto an individual who provides financial
services in Jamaica;

(b) with respect to a body that is incorporated in,
and provides financial services in Jamaica; and

(c) which are similar to the duties or responsibilities
of the Bank or the Financial Services Commissior;

“Microcredit Appeals Tribunal” means the appeals tribunal
established under section 41;

“microcredit institution” means a company that is licensed under
this Act to provide a microcredit service to individuals or
MSMEs or both;

“microcredit service” means—
(@) any one or more of the following services—

() the granting of credit facilities to
individuals or MSMEs or both; and

(i) the provision of business advisory
services (not including the advice
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relating to the financial services
regulated by the Firancial Services
Comumission) to indiv:duals or MSMEs
or both; or

(b) any other activity designated by the Supervisor
as a microcredit service and approved by the
Minister, by order, subject to affirmative
resolution,

but does not include receiving deposits from the public or
banking business, within the meaning of the Banking Services
Act;

“money laundering” shall be construed in accordance with Part V
of the Proceeds of Crime Act;

“MSME” means a micro sized enterprise, a small sized enterprise

Part B.
First and a medium sized enterprise as described in Part B the
Schedule. First Schedule;
“officer” in relation to a microcredit institution, means a person
who, in that institution—

(@) isadirector, president or vice-president (however
designated), general manager, company secretary,
financial controller or treasurer; or

(b) performs functions similar to those normally
performed by the holder of any position refetred
to in paragraph (a);

“personal information” means any information about a consumer,
other than credit information, including—

(a) the consumer's name, present and past addresses.
tax payer registration number or other numerical
reference, cataloguing or reference scheme, use¢
for identification purposes; and

(b) any other relevant information about the consumer
which is reasonably required in vtder to enable
the credit information to be utilized for the
purposes of this Act;
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“Regulatory Authority” means the Bank or any other entity or
person as may be designatzd by the Minister by notice
published in the Gazette;

“spouse” includes—

(a) asingle woman who has cohabited with a single
man as if she were in law his wife, for a period of
not less than five years; and

(b) asingle man who has cohabited with a single
woman as if he were in law her husband, for a
petiod of not less than five years,

at the date of a determination of a connection with a licensee,
pursuant to subsection (4)(h);

“regulatory counterparts” has the meaning assigned to it in section
2 of the Bank of Jamaica Act,

“substantial shareholder” means a person who holds twenty
percent or more of the shares of a licensee;

“Supervisor” has the meaning assigned to it in section 2 of the
Banking Services Act;

“Supervisory Department™ means the department in the Bank
established under Part VA of the Bank of Jamaica Act,

“terrorist activity” shall be construed in accordance with the
Terrorism Prevention Act;

“ultimate holding compary” teans the company under which the
other companies within a group are held.

(2) For the purposes of sections 4(1)(b)(ii), 10(5)(b), 19( 5)(c),
21(1)(b), 27(1)(d), 30(1), 41(4)(a) and paragraphs 3(2) and 6(4)(d) of
the Second Schedule, a person is a fit and proper person if—

(8) he possesses the knowledge, skills and experience which
are necessary for the intended functions to be carried out by
that person;

Second
Schedule.

~1
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(b) he has not been convicted of an offence involving fraud or
dishonesty, or an offence specified under the Proceeds of
Crime Act, the Banking Services Act, the Securities Act,
the Insurance Act, the Pensions (Superannuation Funds
and Retirement Schemes) Act, the Terrorism Prevention
Act or the United Nations Security Ccuncil Resolutions
Implementation Act or an offence that is similar to any such
offence in another jurisdiction;

(¢) heisnot bankmupt within the meaning of the Insolvency Act;

(d) his employment record does not give the Supervisor
reasonable cause to believe that the person has carried out
an act involving dishonesty or an act involving impropriety in
the handling o~ financial business;

(e) inthe opinion of the Supervisor—
() heisaperson of probity;

() heisaperson whose appointment to the board
of, einployment by, or ovmership of; the licensez.
as the case may be, will no: result in a conflict of
interest;

(i) he is able to exhibit competence and exercise
diligence and sound judgreent in fulfilling his
responsibilities in relatior. to a microcredit
institution; and

(iv) the interests of consumers will not be threatened
ifthe person assumes the office that heis likely to
held, or continues to held the office that ae
currently holds.

(3) For the purposes of subsection ( 2), the Supervisor shall
have regard to any cvidence that the person has—

(a) engaged in any business pract.ces that appear o Lhe
Supervisor to be deceitful or oppressive or otherwise
improper, and which reflect discredit to the person’s method
of conducting business;



(b)

(©
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contravened any provision of any enactment designed to
protect the public against financial loss, due to—

()  dishonesty, incompetence or malpractice, by
persons concerned in the provision of banking,
insurance, investment or other financial services,
credit information or in the management of
cutnpanies; or

(i) bankruptcy or insolvency; and

contravened any provision of any enactment relating to
financial services as defined in section 2 of the Banking
Services Act.

(4) For the purposes of this Act, the following persons shall be
treated as being connected with a given licensee (“L”) and the licensee
with them, and shall be so treated notwithstanding that at the relevant
time any of the persons in question (not being individuals) had not yet
come into existence or had ceased to exist—

(@
(b)
(©)
(d)
(©

®
€4]
)

@
)

aholding company or subsidiary of L;

a subsidiary of a holding company of L;

aholding company of a subsidiary of L;

a company of which L has control or effective control;

a company that, whether by itself or jointly with another, has
control or effective control of L;

any company of which L and persons connected with L
together have control or effective control;

any company that together with L constitute a group;

an individual who is a director, manager or a person who
has control of L or any partner or immediate relative of such
director, manager or person;

the ultimate holding company of L;

substantial shareholders of L;

O
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(k) theultimate beneficial owners ofany substantial shareholding
in L, whether under a trust or other legal arrangement or
through any direct or indirect shareholding; and

(1) anyother person identified by the Supervisor to be a person
who should be treated as connected to L by virtue of that
person’s relationship with L.

(5) A company is the holding company of a ccmpany that is its
immediate, intermediate or ultimate subsidiary where the holding com-
pany holds that other company’s share on trust or is the beneticial owner
of the shares.

3. This Act shall not apply to the transactions, persons and entities
specified in Part A and Part B of the Third Schedule.

PART [I—Functions of the Regulatory Authority, Etc.

4.—(1) The Regulatory Authority shallbe responsible for the general
administration of this Act and for the supervision of microcredit
institutions, and through the Supervisor and the Supervisory Department
shall—

(a) formulate procedures for the licensing and regulation of
microcredit institutions;

(b) develop standards of practice and codes of conduct and
guidance for the general operation of licensees including—

(i) creditadministration;

(i) addressing the fit and proper requirements
specified in section 2(2);

(i) transparent lending practices;
(iv) requirements to be met by external auditors;
(v) reporting requirements; and

(vi) such other matters as the Regulatory Authority
considers necessary for the administration of this
Act;
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(d)

(€)

®

(®

(b)
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monitor licensees on an ongoing basis, by off-site and on-
site examination, in such manner and with such frequency as
the Regulatory Authority thinks necessary, accordin gtothe
risk profile of the licensees, to determine whether the licensees
are operating in compliance with this Act or any other
cractment;

impose sanctions for the identified breaches of the provisions
of this Act, and any regulations made under this Act;

according to the risk profile of a licensee, provide a
comprehensive report to the board and management of the
licensee on the results and findings, from ongoing monitoring
of the licensee, including, where applicable, requirements
for remedial action to be taken within given timelines;

prescribe the type of returns and other information that
licensees are required to file with the Supervisor and the
intervals for the filing of such returns and other information;

advise the Minister on matters of general policy relating to
microcredit institutions; and

perform such other functions as may be assigned to the
Regulatory Authority in relation to licensees, from time to
time, by the Minister or by or under this Act or any other
enactment.

(2) The Supervisor shall submit to Parliament, through the Min-
ister, an annual report relating generally to the execution of the functions
of the Supervisor under this Act.

(3) Atleast every three years, there shall be a review under-
taken by qualified, independent experts of—

(@

(b)

the effectiveness of the supervisory framework as set out
under this Act;

the processes and procedures carried out in furtherance of
the supervision mandate pursuant to this Act; and

11
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(c) the performance ofthe Supervisor in relation to the mandate
of the Supervisor under this Act,

and the report of this review shall be provided to the Minister and the
Supervisor.

5—(1) Where—
(@) aneuthorized officer; or

(b) apersonbeing considered for appointment pursuant to section
34B of the Bank of Jamaica Act,

is a shareholder (whether directly or indirectly) in any microcredit
institution, the person shall notify the Supervisor thereof in writing, and
the Supervisor shall notify the Board of the Bank.

(2) The Board of the Bank may, ifit thinks fit, upon receipt of a
notice referred to in subsection (1), in writing, require the authorized
officer or a person being considered for appointment pursuant to sec-
tion 34B of the Bank of Jamaica Act, to disposc of any of the shares
held by that person in any licensee or of any interest in such shares
within such time as the Board of the Bank may specify.

6.—(1) An authorized officer and any other person authorized to
assist an authorized officer shall not—

(a) disclose information regarding the operations of a licensee
to any person other than—

() theMinister or the nominee of the Minister;

(i) the Governor, Senior Deputy Govemor or Deputy
Governors;

(i) the Supervisor or Deputy Supervisor;

(iv) any officer of the Supervisory Department; or

(v) thehead of a regulatory counterpart, the deputy
ofthe head of a regulatory counterpart or a person

formally nominated to receive information on
behalf of such head;
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(b) subject to paragraph (c), disclose other than for the purposes
of this Act, any information regarding the affairs of a customer
of alicensee obtained in relation to the performance of their
duties under this Act; or

(c) disclose other than for the purposes of the investi gation or
prosecution of a financial crime, or in relation to the
contravention ot a licensee’s obligation under any other
enactment or upon the presentation of an order from a court
of competent jurisdiction, any information obtained in relation
to the performance of their duties under this Act.

(2) A person who contravenes subsection (1), commits an
offence and is liable, on conviction, to the penalty specified in the Fourth
Schedule.

(3) No civil or criminal action, suit or other proceedings may
be brought against an authorized officer and any other person autho-
rized to assist an authorized officer under this section, who, in good
faith, makes a disclosure pursuant to subsection (1).

7—1) The Regulatory Authority may cooperate and collaborate
with other local regulators, foreign regulators, local and foreign law
enforcement authorities and other regulatory counterparts to facilitatc
information sharing and other forms of cooperation and collaboration
to enabhle—

(a) the ongoing supervision of microcredit institutions;
(b) theinvestigation of regulatory breaches;

(c) theinvestigation of financial and other crimes and related
enforcement action involving a microcredit institution; and

(d) theresolution of a microcredit institution.

(2) TheRegulatory Authority and the Commission shall coop-
erate and collaborate with each other in relation to the investigation of
any apparent contravention of this Act and either body, aforementioned,
may refer a complaint to the other body where the subject matter of the

Fourth
Schedule.

Cooperation
ol Regula-
tory
Authority
with other
regulators,
ete., and the
Commission.
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complaint indicates that it would be more appropriately dealt with by
that other body.

(3) The Regulatory Authority shall determine the parameters
of any cooperation and collaboration pursued under subsections (1)
and (2), the duration of such cooperation and collaboration and any
cost sharing and other matters related to the cooperation and collabo-

ration.

Consulta- 8. Inmaking a determination on licence approvals or revocations,

ions relati 2 : .. .
tions 1elatin€ - the Supervisor shall consult with the Minister on matters relating to the
national national interest..

interest.

PART IlI—Licensing and Regulation of
Microcredit Institutions
Prohibition 9.—(1) A person who desires to provide a microcredit service
Zii’:;:n .. shallbe licensed as a microcredit institution under this Act.
microcredit . )
institution. (2) Aperson who contravenes subsection (1) commits an of-
Fourth fence and is liable, on conviction, to the penalty s; ecified in the Fourth
P

Sehedule: Schedule

(3) Acontract for the provision ofa microcredit service shall
be unenforceable if the contract is entered into by a person who is
offering a microcredit service, but has not obtained a licence.

Application 10.—(1) Anapplication to obtain a licence Lc operate a microcredit
f:’fr 1?::\_5;“‘ institution shall be made to the Supervisor, in accordance with the rules
made under section 59 and accompanied by the following—

(a) proofthat theinstitution is registered as a company pursuant
to the Companies Act, including a certitied copy of the
incorporating documents of the company; and

(b) such other information, as may be specified in the rules made
under section 59.

(2) The Supervisor may, upon receipt of an application under
subsection (1), request the applicant to furnish such additional informa-
tion and documents as the Supervisor may consider relevant.
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(3) Subject to subsection (5), and upon consideration of an
application made under this section, the Supervisor may—

(a) subjectto such terms and conditions as the Supervisor deems
appropriate, and upon payment of the prescribed fee, grant
alicence to the applicant and enter the particulars, in relation
to the licence, in a register established by the Supervisor for
this purpose; or

(b) refuse to grant a licence to the applicant.

(4) Where the Supervisor refuses to grant a licence, the Su-
pervisor shall—

(a) notify the applicant in writing of the intention of the Supervisor
to refuse to grant the licence and the reason for the intended
refusal; and

(b) afford the applicant an opportunity to be heard, within fourteen
days of the date of the notice of refusal.

(5) The Supervisor shall not grant a licence under this section,
unless the Supervisor is satisfied that—

(a) thesystems and arrangements required by this Act have been
put in place by the applicant so as to ensure compliance with
the provisions of this Act; and

(b) the substantial shareholders and officers of the company for
whom an application is being made, are fit and proper
persons.

11. Itshall be a condition of every licence that the licensee shall—

(a) forthwith upon the grant of the licence and annually, on or
before each anniversary of the grant of the licence, while the
licence remains in effect, pay the prescribed licence fee to
the Accountant-General; and

(b) commence operation pursuant to the licence within one year
of the grant of the licence or such longer period as the
Supervisor may allow.

Conditions
of licence.
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12.—(1) Alicensee shall ensure that the licence ora certified copy
thereof. is prominently displayed in a part of the principal office of the
microcredit institution to which the public has access, and at each branch
of the microcredit institution.

(2) A licensee who without lawful excuse, contravenes
subsection (1) commits an offence and is liable, on summary conviction,
to the penalty specified in the Fourth Schedule.

13.—(1) Alicence granted under section 10 shall not be transferable
or assignable.

(2) Alicensee shall not cause or permit another person to use
its licence.

(3) The Supervisor may suspend a licence where the licensee
causes or permits another person to use its licence in contravention of
subsection (2), and the licensee shall be liable to pay a prescribed fee
on the reinstatement of the licence.

(4) The Supervisor shall publish or cause to be published by
notice in the Gazette—

(a) the name of each person to whom a licence is granted,
(b) the name of each person whose licence is revoked;
(c) anychange ofname ofalicensee; and

(d) such other matters relating to the licensing of microcredit
institutions as the Supervisor considers appropriate.

14.—(1) Where alicence s lost, defaced or destroyed, the licensee
shall, promptly, after becoming aware that the licence is lost, defaced
or destroyed, apply to the Supervisor to have the licence replaced.

(2) An application under subsection (1) shall—

(a) beinwriting;

(b) outline the circumstances resulting ir. the licence being lost,
defaced or destroyed; and
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(¢) beaczepanied by the prescribed fee associated with the
replacement of the licence, which shall be made payable to
the Acccuntant-General.

(3) Whers the Supervisor is satisfied as to the loss, deface-
ment or destruction of the licence, the Supervisor shall grant to the
licensee a substituze licence.

(4) Alicance that is substituzed pursuant to subsection (1)
shall reflect the infornation that was specified on the original licence.

15.—(1) Aperson shall not obtain a licence by false representation.

(2) Apersan who obtains a liceace by false representation
commits an offence and is liable, on conviction, to the penalty specified
in the Fourth Schedule.

16.—(1) A person shall not knowingly or recklessly advertise any
information, which falsely implies or explicitly states that the person is
licensed under this Act as a microcredit institution.

(2) Aperscn who contravenes subsection (1) commits an
offence and is liable, an conviction, to the penalty specified in the Fourth
Schedule.

17.—(1) Except with the approval, :n writing, of the Supervisor, a
person who is not licensed under this Act to provide a microcredit
service shall not use any name, title, word, term or grammatical
presentation that represents or implies that the person is licensed to
provide a microcredit service.

(2) Sutsection (1) shall not apply to an association formed
by microcredit institations for the purpose of representing the common
interest of the members of the association or in any case where the
name, title, word, t=-m or grammatical presentation forms part of the
name of an individue! ot place.

(3) Subject to subsection (41, the Supervisor may, in the
public interest, by notice, in writing, revoke any approval given to any

17
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person under subsection (1) and that person shall comply with such
notice within the period specified.

(4) Before an approval is revoked, the Supervisor shall give
the person concerned, notice, in writing, of the intended revocation and
shall afford that person an opportunity to submit to the Supervisor,
within fourteen days, a written statement of objection to the proposed
revocation of approval.

(5) Aperson who contravenes subsection (1) commits an
offence and is liable, on summary conviction, to the penalty specified n
the Fourth Schedule.

18.—(1) Ifalicensee intends to—

(a) merge or amalgamate its business with that of another
licensee;

(b) acquire the business of another licensee; or
(c) transfer its business to another licensee,
the licensee shall apply to and obtain the approval of the Supervisor.

(2) An application to the Supervisor for approval under
subsection (1) shall be in the form of a scheme and shall be regulated in
accordance with such provisions as may be prescribed.

(3) Where a licensee engages in a merger, amalgamation,
acquisition or transfer, as referred to in subsection (1), the licensee
shall, within thirty days after such merger, amalgamation, acquisition or
transfer, deposit with the Supervisor—

(a) certified copies of the statements of the assets and liabilities
of any new entity that is formed;

(b) acertified copy of the agreement or deed under which the
merget, amalgamation, acquisition or transfer was done;
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(c) adeclaration signed by at least two officers of the licensee
that to the best of their belief; all information in the possession
of the licensee relating to the merger, amalgamation,
acquisition or transfer has at all times been kept in accordance
with this Act.

(4) A person who, in any statement, agrecment, deed or
declaration referred to in subsection (3), causes or permits the inclusion
of any information which that person knows to be false in a material
particular or recklessly includes any information which is false ina material
particular, commits an offence and is liable, on summary conviction, to
the penalty specified in the Fourth Schedule.

(5) Amerger, an amalgamation, an acquisition or a transfer
under this section, which is effected without the approval of the
Supervisor, shall be void.

(6) Pursuant to section 13, alicence shall not be transferred
to or assigned to a new enlily that is formed from a merger, an
amalgamation ur an acquisition under this section, and any such new
entity, shall apply for a licencc to operate a microcredit institution under
section 10.

19.—(1) Where a person proposes to enter into an agreement or
an arrangement to acquire the shares of a licensee by virtue of which
the person would, if the agreement or the arrangement is carried out,
be a substantial shareholder of the license, that person shall, in writing,
apply to and obtain the prior approval of the Supervisor in respect of
the agreement or arrangement.

(2) Anagreement or arrangement referred to in subsection
(1) shall contain or be deemed to contain a clause which indicates that
the agreement or arrangement is subject to the prior approval of the
Supervisor.
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(3) Where an application for approval is made under subsection
(1), the Supervisor may—

(a) give approval, subject to such conditions as the Supervisor
considers necessary; or

(b) refuseto give approval.

(4) For the purpose of approving an application made under
subsection (1), the Supervisor may require the applicant to furnish the
Supervisor with such additional particulars or other information
concerning the agreement or arrangement as the Supervisor may specify.

(5) Indetermining whether or not to approve an application
made under subsection (1), the Supervisor shall take into account such
matters as the Supervisor considers relevant to the application,
including—

(a) the nature, source and sufficiency of the applicant’s financial
resources;

(b) thebusiness record and experience of the applicant;

(c) whether the applicant meets the fit and proper criteria
specified in section 2(2);

(d) whether there is any impediment to the Supervisor’s receipt
of information from or about the applicant;

(¢) where the applicant or any of the affiliates of the applicant is
a licensee, the impact of the proposed acquisition on the
market for microcredit services; and

(0 the bestinterest of maintaining financial system stability in
Jamaica.

(6) Ifthe Supervisor rcfuscs to approve an application made
under subsection (1), the applicant shall he notified within ninety days
of the date refusal, and shall be given an opportunity to make written
representations.
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(7) Tae Suvervisor shall, in resaect of an application under
subsection (1), give his decision within ninety days from the date on
which the applicazion and all relevant information and particulars required
to be furnished under this section, from the applicant and external
sources, are delivered to the Supervisor.

(%) Ferthe purposes of this section a person holds an interest
in a share if the person has any legal or equitable interest in that share.

(9) An acquisition of shares effected in contravention of this
section is void.

(10) Where the Supervisor is satisfied that a person has
acquired shares in a licensee (hereinafter referred to as the “acquirer™)
in contravention of this section, the Supervisor shall serve on that person,
a written notice, indicating that there s a breach, and that subsection
(11) shall apply with respect to those sharzs.

(11) Wheze the circumstances in subsection (10) exist, the
following shall apply—

(a) the shares so acquired (hereinafter referred to as “specified
shares”) shall be disposed of within such period as the notice
may specify;

(b) the Supervisor may direct the acquirer to transfer the specified
shares tc an escrow agent acceptable to the Supervisor to
be held in zscrow until disposed of, and the cost of such
transfer anc the escrow agent’s reasonable fees shall be borne
by the acquirer;

(c) otherwise than as provided in paragraph (b), any transfer of,
or agreerient to transfer, the specified shares, or any other
transfer cf or agreement to transZer the right to be issued the
specified shares, without the prior approval of the Supervisor,
shall be void;

21
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(d) the voting rights on the specified shares shall be suspended
and no voting rights shall be exercisable in respect of the
specified shares; or

() no further shares shall be issued in right of the specified shares
or in pursuance of any offer made to their holder.

(12) A copy of the notice served on the person under
subsection (10) shall also be served on the licensee, the Registrar of
Companies, and where applicable, the person who is in charge of the
relevant stock exchange on which the shares are traded.

(13) A Judge of the Supreme Court may—

(a) on the application of a licensee or the Supervisor, order the
sale of any specified shares; and

(b) make such further order relating to the sale or transfer of the
specified shares as the Judge thinks fit.

(14) Where specified shares are disposed of by sale under
subsection (11), the proceeds of sale, less the cost of making the
application under subsection (13)(a) and the cost of the sale, shall be
paid in the manner specified by the Court for the benefit of the persons
beneficially interested in the specified shares.

(15) Any person who is aggrieved by a notice served under
subsection (10) may within twenty-one days after receipt of the notice,
appeal to the Supreme Court against the Supervisor’s decision and the
Court may make such order as it thinks fit.

Change in 20.—(1) Alicensee shall not change the location of its principal
::’::;;ZZ of  office unless the licensee, in writing, notifies the Supervisor of its intent
esuablish-  and of the proposed new location, and furnishes to the Supervisor such

ment of
branch;
surrender of
licence, etc.

information as may be specified, in writing.

(2) Alicensee may proceed with a relncation referred to in
subsection (1) if—

() the Supervisor indicates, in writing, that the Supervisor does
not object; or
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(b)  the Supervisor does not object, within thirty days of the date
on which the notification was made.

(3) Alicensee shall not, whether in Jamaica, or outside of
Jamaica—

(a) establish a branch of its microcredit business; or

(b) change the location of an existing branch of its microcredit
business,

unless the licensee has provided at least thirty days notice, in writing, to
the Supervisor of the intended establishment of the branch or change of
location of an existing branch of its microcredit business.

(4) Anotificationunder subsection (3) shall contain the following
information—

(a) thename ofthelicensee;

(b) where applicable, the proposed location of the branch or
the proposed change of location of an existing branch, as
the case may be;

(¢) the number of persons projected to be employed at the
branch;

(d) an approximation of the population to be scrved by the
branch;

(e) the financial projections for the proposed branch;

(f) details on how and from what source the establishment and
operations of the branch will be funded; and

(g) any other specified or prescribed information required by
the Supervisor.

(5) Where abranch of the licensee is being established outside
of Jamaica, or an existing branch of a licensee is being relocated outside
of Jamaica, the notification under subsection (3) shall contain the
following information—

(a) how the licensee intends to address any regulatory
requirements that may be applicable in the overscas
Jurisdiction;
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(b) anyregulatory requirements in the overseas jurisdiction that
may prevent or hinder the exchange of information between
the proposed branch and the Supervisor, and how the licensee
proposes to address the matters;

(c) how the licensee proposes to monitor and supervise the
activities of the proposed branch including confirmation on—

(i) whetherthe regulatory regime i the jurisdiction
to which the branch of the licensee is to be
relocated, complies with generally recognized
international standards; and

(i) whether, where applicable, the regulatory authority
in the jurisdiction to which the branch of the
licensee is to be relocated, has given its consent,
or has not objected to the establishment of the
branch in that jurisdiction and has the ability to
cooperate with the Regulatory Authority in
accordance with section 7; anc

(d) any other specified or prescribed information required by
the Supervisor.

(6) A licensee who intends to close the operations of the
licensee or the operations of a branch of the licensee, or cease business
operations for any reason other than that specified in section 26 or 27,
or voluntarily surrender its licence, shall not do so unless the licensee
has given the Supervisor at least thirty days notice, in writing, of its
intention to do so.

(7) Alicensee under subsection (6) who intends to voluntarily
surrender its licence shall provide detailed information to the Supervisor
on the following—

(a) the steps being taken to protect the docaments and other
information that the licensee has in relaticn to its customers,
and

{b) anyundertaking by the licensee to transzer the business of
the licensee to another microcredit institution.
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(8) Alicensee under subsection (6) shall cause notice of a
closure or cessation referred to under that subsection, to be published
on two occasions in a daily newspaper printed and circulated in J amaica,
the first of those publications being within thirty days of such closure or
cessation.

(9) The Supervisor may suspend a licence under this section
where —

(a) alicensee fails to, in writing, notify the Supervisor ofits intent
to cstablish a brauch ofits microcredit business or change
the location of an existing branch of its microcredit business,
and proceeds with the establishment of a branch or the
relocation of an existing branch;

(b) alicensee fails, in accordance with subsection (4)or(5),to
furnish the Supervisor with any specified or prescribed
information required; or

(c) alicensee who intends to close the operations of a branch of
the licensee, fails to give the Supervisor at least thirty days
notice, in writing, fits intention to do so,

and, where applicable, the licensce shall be liable to pay « prescribed
fee where the Supervisor permits the reinstatement of the licence.

(10) Where alicensee closes the operations of a licensee or
ceases the business operations of a licensee for any reason other than
that specified in section 26(1)(a) and (c), without notifying the Supervisor,
the Supervisor may treat the licence of the licensee as revoked in
accordance with section 27.

21.—(1) Alicensee shall, in writing, forthwith, notify the Supervisor—

(a) ofanyfraud or other criminal activity committed by oragainst
the licensee or any other matter that could reasonably be
viewed as adversely impacting the licensee’s reputation or
status as a licensee;

(b) ofanycircumstance which renders a substantial shareholder
or officer of the licensee unfit to hold office or incapable of

Duty of
licensee to
notify
Supervisor of
fraud,
dismissal, efc.



26

Fourth
Schedule.

Restriction
on alteration
of incorpo-
rating
documents of
licensee.

[No. 1]

®

The Microcredit Act, 2021

satisfying the requirements of a fit and proper person under
section 2(2), and the action that is being taken with regard
to such matter;

of any dismissal or resignation of an officer and the reasons
for the dismissal or resignation;

ifthe licensee may not be able to properly conduct its business
as a going concern including a circumstance where the licensee
has suspended any payment to a creditor;

of any acquisition of ten per cent or more of the issued voting
share capital of a licensee and any subsequent incremental
acquisition of five per cent or more, whether alone or jointly
with another; or

if proceedings for compulsory winding up of the licenscc
have commenced or the licensee has been served with a
notice or otherwise becomes aware that an application has
been made for the commencement of the compulsory winding
up of its business.

(2) Alicensee who contravenes subsection (1) commits an

offence and is liable, on summary conviction, to the penalty specifiedin
the Fourth Schedule.

22.—(1) Alicensee shall not make an altcration to any of its incor-
porating documents unless the licensee, in writing, informs the Supervisor
of the proposed alteration and the Supervisor, in writing, does not,
within thirty days of receipt of the notification, indicate to the licensee
the objection of the Supervisor to the alteration.

(2) The Supervisor shall not object to an alteration to the

incorporating documents of a licensee unless the alteration is, or is likely

to—
(a)
(b)

(©)

result in a breach of a condition of the licence;

result in a brcach of the provisions of this Act or any
regnlations made under this Act; or

be inconsistent with, or prejudicial to the good governance
or prudent management or operation of the licensee.
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(3) Any alteration made to the incorporating documents of
the licensee that is incorporated in Jamaica in contravention of subsection
(1) shall be void.

(4) Everylicensee shall, within fourteen days of the date on
which an alteration is made to its incorporating documents, notify the
Supervisor of such alteration.

(5) A licensee who contravenes subsections (1) and (4)
commits an offence and is liable, on summary conviction, to the penalty
specified in the Fourth Schedule.

23.—(1) Alicensee shall not change its registered name unless the
licensee, in writing, notifies the Supervisor, furnishing reasons for the
proposed change and the Supervisor shell, in writing, within thirty days
of receipt of the notification, indicate to the licensee that the Supervisor
has no objection to the change in the registered name of the licensee.

(2) Where the Supervisor, under subsection (1), indicates
that there is no objection to a change in the registered name of a
licensee—

(a) thelicensee shall—

(i) surrender the exising licence to the Supervisor;
and

(i) paytothe Accountant-General the prescribed fee
for the change of name; and

(b) the Supervisor shall re-issue the licence in the new registered
name of the licensee.

(3) Alicensee who contravenes subsection (1) commits an
offence and is liable, on summary conviction, to the penalty specified in
the Fourth Schedule.

24.—(1) In performing the functions set out in section 4(1), (c),
(d), (e) and (f) an authorized officer is entitled—

(a) atall reasonable times and as may reasonably be required
for the performance of the functions cfthe authorized officer,
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to have access to all documents in the possession or control
of the licensee, or of any officer or employee of the licensee,
and where applicable, take copies of such documents; and

(b) to require any officer, employee or external auditor of the
licensee to furnish such information or to produce such
documents as are in the possession or control of that person,
that relate to the operations of the licensee.

(2) Aperson who—
(a) fails to produce such documents required under subsection
(1) within the period specified;

(b) wilfully misleads or makes any false statement with intent to
mislead an authorized officer in the cxecution of the functions
of the authorized officer under this Act; or

(c) without lawful excuse or justification, obstructs or hinders
an authorized officer in the execution of the functions of the
authorized officer under this Act,

commils an offence and is liable, upon summary conviction, to the penalty
specified in the Fourth Schedule.

25.—(1) Where the Supervisor is of the opinion that a licensee has
contravened or is contravening a condition of its licence, a provision of
this Act or any other enactment under which it has an obligation or a
direction, rule, order, requirement or standard made or imposed
thereunder, the Supervisor may do any one or more cf the following—

(a) issueawarning to the licensee;

(b) issue directions to the licensee;

(c) suspend the licence in accordance with scction 26; or
(d) revoke the licence in accordance with section 27.

(2) Awarning issued to the licensee shall refer to the likelihood
of the sanctions which may be imposed, unless the contravention by the
licensee is rectified.
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(3) Adirection issued to the licensee may require the licensee

cease a particular practice or behaviour;

forthwith or within such period as may be specified by the
Supervisor, comply with the obligation, directi on, rule, order,
requirement or standard made or imposed under this Act or
any other enactment, with which the liccnsee has failed to
comply, and take the necessary aclion to correct the negative
conditions resulting from such contravention;

remove from duty and from the board of the licensee, any
officer of the licensee, within a specified period.

26.—(1) The Supervisor may suspend a licence granted under this
Act, if any one or more of the following circumstances applies—

(@)

(b)

©

the licensee notifies the Supervisor, in writing, that it intends
to suspend microcredit services for the period stated in the
notice;

a substantial shareholder or an officer has been charged with
an offence involving fraud or dishonesty; or

the licensee is contravening this Act or regulations made under
this Actby—

()  engaging inan activity which does not constitute
a microcredit service, without instituting the
differentiating measures referred to in section31;

(@) failing to keep accurate records in respect of the
microcredit business;

(i) failing or refusing to file the requisite returns with
and fumnish other information, required under this
Act or any regulations made under this Act, to
the Supervisor; or

(iv) failing to retain the records of the microcredit
institution for at least seven years;

Suspension
of licence.
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(v) causing or permitting another person to use its
licence in contravention of section 13(2); or

(vi) failingto—

(A)

(B)

©

®)

(E)

notify the Supervisor prior to changing
the location of its principal office;

notify the Supervisor prior to
establishing a branch of its microcredit
business;

notify the Supervisor prior to changing
the location of an existing branch of its
microcredit business (whether in
Jamaica or outside of Jamaica);

notify the Supervisor prior to the
closure of a branch of its microcredit
business; or

furnish the Supervisor with the
specified or prescribed information in
relation to changing the location of its
principal office, establishing a branch
of its microcredit business or changing
the location of an existing branch of its
microcredit business (whether in
Jamaica or outside of Jamaica), in
accordance with section 20; or

(vil) breaching a direction issued under section 25.

(2) Where the Supervisor intends to suspend a licence, the
Supervisor may take such action as is necessary to safeguard the security
and confidentiality of the credit and other personal information and
documents in the possession and under the control of the licensee.

(3) Before suspending a licence under subsection ( 1), the
Supervisor shall give written notice of the intention to suspend the licence

concerned —

(a) specifving the grounds on which the Supervisor intends to
rely in relation to the suspension;
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(b) indicating a period (being not less than thirty days after the
date of service of the notice) within which the licensee shall
have an cportunity to bz heard and in relation to which, the
licensee may submit to the Supervisor a written statement of
objections or make oral subrmissions to the Supervisor.

(4) Notwithstanding subsection (3), where the Supervisor
considers it necessary ir: light of the circumstances, the Supervisor may
suspend a licence w-thout notice and with immediatc cffect,

(5) Aftet a4 hearing is conducted by the Supervisor under
subsection (3)(bj, the Supervisor shall, within a reasonable time, advise
the licensee of the decision by instrument in writing,

(6) A persor. whose licence is suspended shall promptly
surrender the licence and every copy thereof to the Supervisor, failing
which, the Supervisor nuay revoke the licence.

(7) Where the licensee provides evidence, in writing,
satisfactory to the Supervisor, that the circumstances which led to the
suspension of its licencz no longer exist or have been remedied, the
Supervisor shall cancel the suspension and return the licence and any
copy thereofto the licersee.

27.—(1) The Supervisor may revoke a licence if—

(a) thelicensee has operated or is operating or is causing the
microcredit inslitution to be operated in breach of its
incorporaring documents:

(b) thelicensae has breached oris breaching a term or condition
of its licenog;

(c) the licersee has failed to commence operations within the
perioa specided in its licence;

(d) asubstanual shareholder or an officer is no longer a fit and
proper perscr, and the licensee has refused or neglected to
take the appropriate acticn;

(e) amicrocreditinstitution refuses or neglects to remedy the
circumstances which led -o the suspension of the licence of
the microcredit institution, within the time specified by the
Supervisor;

Revocation
of licence.
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the licensee has closed the operations of the licensee or ceased
the business operations of the licensee for any reason other
than that specified in section 26(1)() or this section, without
notifying the Supervisor;

afinal judgement is obtained against the licensee in any court
in Jamaica and remains unsatisfied for a period of six months,
or such longer period as may be agreed in writing , between
tke licensee and the judgment creditor;

proceedings have commenced for the voluntary or
compulsory winding up of the licensee;

the licence has not been surrendered following the winding
up of a licensee;

the licensee has ceased to be viable; or

{he licensee is contravening or has contravened this Act or
any regulations made under this Act by—

giving false or misleading information in its application for a
licence;

(i) giving false statements concerning its affairs to an
authorized officer;

(i) refusing to permit an inspection ofthe licensee by
an authorized officer;

(iv) breaching a direction issued under section 25.

(2) Where the Supervisor intends to revoke a licence, the

Supervisor may take such action as is necessary to safeguard the security
and confidentiality of the credit and other personal information and
documents in the possession and under the control of the licensee.

(31 Before revoking a licence under subsection (1), the

Supervisor shall give wrilten notice of the intention of the Supervisor to
revoke the licence to the licensee concerned—

(a)

(b)

specifying the grounds on which the Supervisor intcnds to
rely in relation to the revacation;

indicating a period (being not less than thirty days alter the
date of service of the notice) within which the licensee shall
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have an opportunity to be heard and in relation to which, the
licensee may submit to the Supervisor a written statement of
objections or make oral submissions to the Supervisor.

(4) Notwithstanding subsection (3), where the Supervisor
considers it necessary in light of the circumstances, the Supervisor may
revoke a licence with immediate effect.

(5) Afler a hearing conducted by the Supervisor under
subsection (3)(b), the Supervisor shall, within a reasonable time, advise
the licensee of the decision in writing.

(6) A person whose licence is revoked shall immediately
surrender the licence and every copy thereofto the Supervisor.

(7) A person who, without lawful excuse, contravenes
subsection (6) commits an offence and is liable, on summary conviction,
to the penalty specified in the Fourth Schedule.

(8) Apersonwhose licence is revoked under this section—

(a) shall not, in relation to the provision of any microcredit
service—

() engagein anynew arrangement or contract;
(i) vary any existing arrangement or contract; or

(i) engage in any activity which advertises or
promotes the services of the microcredit institution;
and

(b)  shall facilitate the orderly closure of the microcredit institution.

(9) Subsection (8)(a)(ii) shall not apply to a loan sale, to
facilitate the orderly winding up of the business of a microcredit institution.

(10) A person who contravenes subsection 8(a)(i) or 8(a)(iii)
commits an offence and is liable, on summary conviction, to the penalty
specified in the Fourth Schedule.

(11) A person who, without lawful excusc, contravenes
subsection 8(a)(ii) commits an offence and is liable, on summary
conviction, to the penalty specified in the Fourth Schedule.

Fourth
Schedule.
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(12) The revocation of a licence under this Act shall not relieve

a person whose licence has been revoked of any obligation incurred or
assumed by that person during the period of validity of the licence.

PART IV—Governance of Licensees

Board of 28. Every licensee shall have a board of directors consisting of
directors.  sujtably qualified and competent persons who, collectively, possess the
knowledge, skills and expertise that are required to provide effective—

(a) oversight of the management and affairs of the opcrations of
tke licensee; and

(b) leadership to ensure that the licensee operates ina prudent

manner.

Responsibili- 29, Withcut limiting the provisions of section 28, the board of directors
ties of board  f 5 Jjcensee shall be responsible for—

of directors.

(a) the good corporate governance and business performance
of the licensee;

(b

(¢

ensuring that the board is in full control of the affairs and
business operations of the licensee; and

ensuring and reporting to the shareholders at the annual
general meeting of the licensee that the internal controls and
systems, and management information systems of the

licensee—

(i) provide reasonable assurance as to the integrity
and reliability of the financial statements of the
licensee;

(i) adequately verify, safeguard and maintain
accountability of the assets of the licensee;

(i) arebased on established and written policies and
procedures and are implermented by trained and
skilled officers with an appropriate segregation
of duties; and

(iv) are continuously monitored, reviewed and

updated by the board of directors to guard against
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any material break-down in the functioning of such
controls, procedures and systems.

30.—(1) Everylicensee shall ensure that each substantial shareholder
and officer remains a fit and proper person.

(2) Subject to subsection {3), a licensee who contravenes
subsection (1) cornmits an offence and is liable, on summary conviction,
(o the penalty specified in the Fourth Schedule.

(3) Itshal beadefence lo alicensee charged under subsection
(2) to prove that the licensee took all reasonable steps in the
circumstances to prevent a contravention of subsection (1).

PART V—Limitation on Business Activities of Licensees
and Obligations of Licensees

31.—(1) Where alicensee is engaged in other business activities
apart from the prcovision of a microcredit service, the licensee shall
institute all measures necessary to clearly differentiate the business of
the microcredit inst:tution from the operation of any other business,
including—

(#) acleardemarcation of the area fom which the microcredit
service will be offered, from the other business activities
undertaken at “he location of operations of the microcredit
institution, including the installation of clear signage;

(b) aclearindication of the officers and employees authorized
to provide the microcredit service;

(¢) the maiclenance of separate accounling procedures and
accounting records and other documents for the microcredit
institutioe;

(d) thekeeping of separate bank accounts for the microcredit
institution;

(e) separately securing the personal and credit information of
customers of the microcredit institution; and

(f) thecreation of #n environment for the microcredit institution
that supports confidentially.
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(2) The Supervisor may suspend the licence of a licensee
where the licensee is being operated in contravention of subsection (1).

32.—(1) Nothing in this Act shall be interpreted as permitting a
licensee to extend facilities in a foreign currency.

(2) Any dealings by a licensee in a foreign currency remain
prohibited, unless the requisite exemption or authorization is obtained
in accordance with the Bank of Jamaica Act.

33.—(1) Every officer, employee, auditor or agent of a licensee
shall regard and deal with as secret and confidential, all information and
documents pertaining to the customers of the licensee, obtained or
accessed in the course of the performance of the duties of the officer,
employee, auditor or agent of the licensee, while that person’s office,
employment cr as the case may be, the professional relationship of that
person with the licensce continucs, or after the termination thercof.

(2) Aperson to whom information is communicated by a
person in subsection (1) shall regard and deal with the information as
secret and confidential.

(3) A person who knowingly or recklessly contravenes
subsection (1) or (2) commits an offence and is liable, on conviction, to
the penalty specified in the Fourth Schedule.

(4) Notwithstanding subsection (1), a person may disclose
information in any one of the following circumstances—

() with the written consent of the person to whom the licensee
grovides a microcredit service;

(b) pursuant to a court order; or

(c) where such disclosure is permitted or required under any
cther enactment.

(5) Anofficer, employee, auditor or agent of a licensee who
is required to make any disclosure to the Regulatory Authority, the
Supervisor or to a person appointed by the Regulatory Authority or the
Supervisor. shall not, by the sole reason of making the disclosure, be
regarded as being in breach of the duty of confidentiality.
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Records and Accounts

34.—(1) Alicensee shall keep or cause to be kept, accurate records Records to be
in respect of the microcredit business, including business ﬁiiiiﬁ
correspondence, accounting records and other records—

(a) relating to borrowers that sufficiently explain the loan
transactions and the nature of the loan agreements entered
into by the licensee with the borrower or pettaining to the
borrower:

(b) which enable true and fair profit and loss accounts and
balance sheets to be prepared, from time to time; and

() which facilitate the convenient and proper auditing of the
accounts and records of the licensee,

(2) Alicensee who contravenes subsection ( 1) commits an
offence and is liable, on summary conviction, to the penalty specified in

h
the Fourth Schedule. ggl:‘;;ule.

(3) Alicensee shall ensure that the records made pursuant to
subsection (1) are retained for at least seven years from the date of the
making of the record, or from the date of the repayment of the loan,
whichever event occurs later.

(4) A licensee who, without lawful excuse, contravenes
subsection (3) commits an offence and is liable, on summary conviction,
to the penalty specified in the Fourth Schedule.

(5) Alicensee shall—

(a) ensure that such records are furnished in such form and
manner as may be prescribed, or as may be specified by the
Supervisor, in writing; and

(b)  ensure that such information relating to the business of the
licensee as the Supervisor may require, is furnished to the
Supervisor.

(6) A licensee who, without lawtul excuse, contravenes
subsection (5), commits an offence aud is liuble, on summary conviction,
to the penalty specified in the Fourth Schedule.
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35.—(1) The accounts of every licensee shall be audited annually in
accordance with established international accounting standards by an
external auditor, appointed by the licensee, who shall not be an officer
or an employee of the licensee and who is a registered public accountant
as defined in section 2 of the Public Accountancy Act.

(2) Where the size of the operations of the licensee meets the
description of a small company in accordance with the Companies
Act, the accounts shall be prepared pursuant to the Seventh Schedule
of the Companies Act by an extemnal auditor, appointed by the licensee,
who shall not be an employee or an officer of the licensee and who isa
registered public accountant as defined in section 2 of the Public
Accountancy Act.

(3) Alicensee shall not knowingly appeint an auditor or fim
of auditors as its external auditor and an auditor or 2 firm of auditors
shall not consent to be appointed as the external auditor of the licensee,
ifthe auditor or any of the partners or employees of the firm of auditors,
who is involved in the audit of the licensee—

(a) hasany direct or indirect interest in that licensee, including
an interest in ten per cent or more of its shares or is not
independent of the licensee and parties connected with the
licensee;

(b) is connected with the licensee or any person who is
connected with the licensee;

(c) isadirector or employee of that licensee; or

(d) is in any business relationship with the licensee that in the
opinion of the Supervisor, is not at arm’s length or is likely to
result in a conflict of interest.

(4) A person who, with intent to prevent, delay or obstruct
the carrying out of an audit under this section, destroys or conceals or
alters any document relating to the operations of a licensee, commits an
offence and is liable, on conviction, Lo the penalty specified in the Fourth
Schedule.
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36.—(1) Where, before or after the appointment of a person as an
external auditor, the Supervisor becomes aware that the person does
not meet the criteria specified in subsection (1) or (2) of section 35, as
the case may be, the Supervisor may—

(a) objectto the appointment of the person and give the licensee
or person concerned, notice, in writing, of the objection of
the Supervisor to the appointment or continued appointment,
specifying the reasons (herefor and indicating a period (being
not less than thirty days) within which the licensee or person
concerned may submit to the Supervisor a written response
or makerepresentations by oral submissions (with or without
the assistance of an attorney-at-law); and

(b) ifthelicensee or person concerned has submitted a response
or made representations within the period specified in
paragraph (a), having considered the response or
representations, either direct that the person so appointed
be removed, or may withdraw the objection.

(2) Wherc the Supervisor—

(a) objects to the appointment of a person as an external auditor;
or

(b) directs that a person appointed as an external auditor be
removed,

the licensee or the person may appeal against the objection or direction
to the Microcredit Appeals Tribunal.

37.—(1) The Supervisor may require an external auditor, on the
conduct of an audit or the preparation of the accounts of a licensee, to
make disclosure to the Supervisor regarding the financial viability of the
licensee and provide other information on the financial condition and
performance of the licensee, as the Supervisor considers necessary.

(2) Anexternal auditor or firm of auditors, under this section
shall not be regarded as being in breach of a duty of confidentiality to
the licensee in consequence of any disclosure or provision of information
to the Supervisor in compliance with subsection (1).
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38—(1) Alicensee shall ensure that the accounts of'the licensee
prepared pursuant to subsection (1) or (2) of secticn 35, as the case
may be, are submitted to the Supervisor, within one hundred and twenty
days of the erd of each financial year.

(2) The Supervisor may suspend alicence under subsection
(1) if a licensze fails to submit to the Supervisor, within the specified
time—
(a) audited accounts prepared pursuant to subsection (1) of
section 35;

(b) accounts prepared pursuant to subsection (2) of section 35.

39.—(1) Where inany particular case, the Supervisor has reasonable
cause for believing that a special audit of a microcredit institution other
than that required under section 35 should be conducted, the Supervisor
may appoinl an external auditor or a firm of auditors for that purpose.

{2) The officers and employees of a microcredit institution
under subsection (1) shall ensure that an external auditor or a firm oz
auditors appointed under that subsection, has unimpeded access to the
documents of the microcredit institution.

(3) Where an external auditor or a firm of auditors isappointed
pursuant to subsection (1), the Supervisor shall require that the external
auditor or firm of auditors carry out and report, in writing to the
Supervisor on—

(a) suchexamination of the licensee’s operations and procedures
as the Supervisor may specify;

(b) such other examination of the operations of the licensee as,
in the opinion of the Supervisor, is necessary in the public
interest.

(4) The expenses, as approved by the Supervisor, of any
audit or exemination carried out pursuant to subsection (1) shall be
paid by the licensee and if in any case, (he expenscs are advanced by
the Reglatory Authority, the amount so advanced—

(a) shall berepaid to the Regulatory Acthority by the licensee
concerned; and
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(b) maybe recovered by or on behalfof the Regulatory Authority
summarily in a Parish Court, without limit of amount, as a
civil debt.

(5) Anexternal auditor or firm of auditors appointed under
subsection (1) shall not be regarded as being in breach of a duty of
confidentiality to the licensee in consequence of any report made to the
Supervisor in compliaace with subszct:on (1).

40.—(1) Where an external zuditor appointed by the licensee—
() intends oresign at any time during the period of appointment;

(b) has given notice in writing to the licensee of an unwillingness
to be considered for reappointment at the expiration of the
period for which he was appointed; or

(c) has had the appointment of the external Auditor terminated
by the licensee,

the external auditor shall, forthwith, give notice, in writing, to the
Supervisor accordingly and shall state the reasons for the resignation or
unwillingness to be considered for reappointment, or termination of the
appointment, as the case may be.

(2) An external auditor who contravenes subsection (1)
commits an offence and is liable, on summary conviction, to the penalty
specified in the Fourth Schedule.

(3) Whera—

(a) alicensee intends to terminare the appointment of the external
auditor of the licensec; or

(b) aresolution has been passed at a general meeting of the
licensee providing that the external auditor shall not be
reappointed,

the licensee shall notify the Supervisor accordingly and shall state the
reasons for the intentior: to terminate or for the passage of the resolution
in the notification.

(4) Alicensee who contravenss subsection (3) commits an
offence and is liable, on summary conv:ction, to the penalty specified in
the Fourth Schedule.
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PART VI—Appeals

41.—(1) There is hereby established an appeals tribunal to be known
as the Microcredit Appeals Tribunal.

(2) The provisions of the Second Schedule shall have effect
as to the constitution of the Microcredit Appeals Tribunal and otherwise
in relation thereto.

(3) A person aggrieved by a decision of the Supervisor in
relation to matters specified in subsection (4) may appeal to the
Microcredit Appeals Tribunal, by way of a notice of appeal within thirty
days of being advised of that decision.

(4) The matters referred to in subsection (3) are—

(a) any decisionas to whetherapersonisa fit and proper person;
and

(b) anyobjection as to whether an external auditor appointed
under section 35 does not meet the criteria specified in
subsection (1) or (2) of that section or any decision for the
removal of such an auditor.

(5) Aperson referred to in subsection (3) shall ensure that the
notice of appeal referred to in that subsection —

(a) sets out clearly the grounds of appeal and is accompatied
by copies of any document relevant to the appeal; and

(b) is served on the Microcredit Appeals Tribunal together with
any correspondence, statement or other document relevant
to the appeal.

(6) The Microcredit Appeals Tribunal shall, within seven days
of the receipt of a notice of, appeal under subsection (3), request that
the Supervisor furnish the Microcredit Appeals Tribunal and the aggrieved
person, within twenty-one days. with a copy of the decision of the
Supetvisor and Lhe reasons [or the decision.

(7) The Microcredit Appeals Tribunal shall hear each maller
brought before it and give its decision in writing regarding such matter,
within ninety days, or within such longer period as may be determined
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by some unforeseen or special circumstances, of the filing of the appeal
and may confirm, vary or reverse the decision of the Supervisor.

(8) The Microcredit Appeals Tribunal shall forward a copy of
its decision to the Supervisor and a copy to the appellant, together with
a statement of the reasons for its decision.

(9) Adecision of the Supervisor that is under appeal shall
remain in effect until a decision has been rendered on appeal.

PART VII—Protection of Consumers

42.—(1) The Commission shall, in accordance with this Part and
the Consumer Protection Act, be responsible for the investigation of
any complaint brought to it by a consumer of a microcredit service.

(2) The Commission may, in investigating a complaint under
subsection (1), consider the loan agreement between the parties and
any action, conduct or decision which the consumer alleges has adversely
affected the consumer.

43.—(1) Where a licensee grants a loan to a consumer, the licensee
shall provide the consumer with aloan agreement and the loan agreement
between the parties shall be disclosed to the borrower prior to its signing
and shall—

(a) contain the particulars relating to—

() thename, occupation and place of residence and
business of the parties;

(i) thedate on which the loan is made;

(iii) the amount of the loan and the terms of its
repayment, including—

(A) therate ofinterest chargeable, and subject
to section 46(3), expressed in terms of
rate per centum,

(B) theperiod of time given for repayment;

(C) the date on which the repayment of the
loan is due;
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(D) the installments payable and, where the
installments are weekly or monthly, they
shall be expressed in both percentage rate
of interest and dollar values;

(E) the full cost of the loan expressed in both
percentage rate of interest and dollar
values;

(F) the amount ofinterest and the penalty (if
any) on default of payment;

(G) the terms and conditions for repayment
of the loan ahead of tke stipulated loan
period; and

(H) how the interest on default payments is
calculated;

(iv) the property, if any, to be given as security for the
performance by the borrower af his obligation;

(v) the fees or charges, if any, associated with the
granting of the loan and wit1 enforcing repaymen:
obligations or the realization of collateral;

(b) bemadeinaccordance with any guidelines relating to sound
business practices for microcredit institutions, that may be
issued by the Supervisor, from time to time;

(¢) clearly distinguish the terms and conditions of the services
offered by the licensee from any promotional material; and

(d) include a fact sheet containing key terms of the loan
agreement.

(2) Where pursuant to subsection (1)(a)(iv), property in the
form of morey is given as security for the performance by a borrower
ofhis obligation, the money shall remain the property of the borrower
and the money shall be deposited in an account held with a deposit
taking institution and the licensee's security interest perfected in
accordance with the Secured Interest in Personal Property Act.

(3) Alicensee shall ensure that the language in which the terms
and conditions of a loan agreement is expressed, is clear and



The Microcredit Act, 2021 [No. ]

unambiguous and where technical language is unavoidably used, such
language is accompanied by an explanation in simple language that is
not false or misleading.

(4) Aloan agreement between a licensee and its client shall
become enforceable twenty-four hours after the loan agreement is
executed, or within such shorter pericd as agreed, in writing, by the
parties,

(5) Notwithstanding anything in subsection (1) or (3), a court
may, upon application being made, and, if it considers it equitable to do
so, declare the contract to be enforceable in the same manner and to
the same extent as if the requirements of subsections (1) and (3) had
been complied wth.

44.—(1) Where a licensee grants a oan to a person, it shall, at any
time during the tarm of the loan agreement, at the request of the borrower
or the guarantor, if any, make available to the borrower and to the
guarantor, if any, a printed copy of a statement of accounts, or, at the
option of either or both the borrower and he guarantor, the statement
of accounts in electronic form, outlinirg—

(a) thepayments received, in principal and interest; and
(b) theamount outstanding, in drincipal and interest.

(2) On the repayment of a loan, tae licensee shall furnish the
borrower with & receipt or other form of *written confirmation of the
repayment of the loan and the receipt or ather form of confirmation,
may, at the optior: of the borrower, be presented in electronic form.

45. Amicrocredit institution may require a person who applies fora
loan to provide evidence of that person’s ability to repay the loan.

46.—(1) Amicrocredit institution may impose interest on a loan
calculated—

(a) atarate based on market forces; and

(b) consequent on the assessment by the microcredit institution
of the risks involved in providirg the loan to the borrower.
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{2) Alicensee shall expressly state in writing to prospective
clients, the rate of interest to he imposed on a loan and the method of
calculation of the rate of interest to be imposed on the loan.

(3) Notwithstanding the method used to calculate the rate of
interest on a loan, the rate of intarest shall also be reflected as an effective
annual interest rate and where interest rates are being advertised, the
effective annual interest rate shall be the most prominent interest rate
advertised.

(4) The interest and any penalty to be paid on default of
payment of a loan shall be calculated on the outstanding balance of the
loan and not on the original principal sum.

Cost, charge 47, Notwithstanding any tax, duty or fee payable under the Stamp

oL P Duty Act, the Registration of Titles Act or the Conveyancing Act that
may be payable as part of the cost of oblaining a lean, a licensce may
impose such other reasonable and justifiable cost associated with the
extension of the loan and with enforcing repayment obligations or
realizaticn of collateral.

Complaints. 48 —1) Notwithstanding section 7(3) and (5} of the Consumer
Protection Ast, a complaint tc the Commission undzr this Part shall be
made in writing.

(2) Inexercising its powers under this Part, the Commission—

(a) shall ensure that its decision in resoluticn of any complaint
made under this Part is communicated by notice in writitig to
the person who made the complaint and the licensee
concerned;

(b) mayissue such directions as it thinks necessary to implerent
that decision.

(3) Aperson who fails to comply with a direction issued by the
Commission under subsection (2) commits an offence, and is liable on

Fourth summary conviction, to the penalty specified in the Fourth Schedule.
Schedule.
(4) Fot the purposes ol investigating a complaint made uader
this Part the Commission may—

(a) ir writing, advise the licensee concerned of the general nature
of the complaint und direct the licensec to furnish the
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Commission with such information as the Commission may
require;

(b) appoint a person to carry out the investigation; and

(c) subject to subsection (7), require a person appointed by the
Commission under paragraph (b), to enter upon any premises
where the licensee carries on the business of providing
microcredit services in order to conduct the investigation.

(5) Where the Commission determines thal a licensee is in
breach of a provision under this Part, the Commission shall give the
licensee, by notice, in writing, an opportunity to remedy the breach
within fourteen days of receipt of the notice.

(6) Where the licensee refuses or neglects to remedy the breach
under subsection (5), the Commission shall exercise its powers in
accordance with section 50.

(7) Where a Judge of a Parish Court is satisfied, upon
information given by a person appointed under subsection (4)(b), that
there are reasonablc grounds for believing that there is at any prernises,
any item relevant to the investigation, the Judge of the Parish Court may
issue a warrant authorizing the person, together with a constable, to
enter and search such premises, if necessary, by force, and to examine
the item or remove the item for the purpose of making copies.

(8) Where a person appointed under subsection (4)(b) or a
constable removes an item from any premises for the purpose of making
copies under this section, the person or constable, as the case may be,
shall give areceipt for the item to the occupant of the premises and shall
ensure that the copies are made and the item returned to the premises
as soon as is reasonably practicable, and in any event, not later than
thirty days after the removal.

(9) A copy of any item removed from premises under subsection
(7) and certified to be a true copy by the person appointed under
subsection (4)(b) or the constable who removed it, shall be admissible
in evidence asifit were the original of such item.

47
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(10) A search and seizure warrant does not confer theright to
seize any information or material that a person would be entitled to
refuse to oroduce on the grounds of legal professional privilege.

(11) For the purposes of this section “item” means any
documert or object.

(12) A person commits an offence, and is liable, on summary
conviction, tc the penalty specified in the Fourth Schedule, if that person,
without lawful justification or excuse, obstructs, hinders, resists or fails
to comply with the lawful direction of a person appointed under
subsecticn (4)(b), or a constable, in the exercise of any functions under
this section.

49 —(1) Subject to subsection (2), the Commission shall, with the
approval of the Minister, make and issue a code of conduct for licensees
on consumer related matters, and without prejudice to the generality of
the foregoing, the code may provide for the follewing—

(a) the obligation of licensees to keep the language in loan
agreements with borrowers simple and clear, and to ensure
that key terms, including but not limited to, rates, fees and
payment dates, are clearly identified and defined for the
borrower’s attention;

(b) the obligation of the licensees to take all reasonable steps Lo
verify that the borrowers have, or zre likely to have, the
means to repay a loan;

(c) tkeobligation oflicensees to provide a copy of the proposed
lcan agreement to each borrower and the guarantor, if any;

(d) the establishment by licensees of effective mechanisms to
address consumer complaints;

(¢) the communication of consumer complaint mechanisms and
procedures to borrowers by licensees;

(f) thereporting and record keeping obligations of licensees in
relation to consumer complaints and resolutions within the
times and in the formats specified by the Commission;
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(8) thelawful methods of enforcement available where a borrower
has breached the repayment terms of a loan agreement;

(h) the role of the bailiff as a part of the enforcement process
and the duties and responsibilities of the bailiff to consumers
in accordance with this Act:

(1)  measures that will be taken to facilitate access to microcredit
services for senior citizens end consumers with disabilities;
and

() any other matter the Commission thinks necessary.

(2) The code of conduct referred to in subsection (1), and
any amendment thereto, shall be formulated after consultation with the
Supervisor or such other person as may, from time to time, be charged
to carry out similer functions, and any other person, who in the opinion
of the Commiss:on, are relevant stakeholders.

(3) Where a licensee contravenes the code of conduct, the
Commission may, in accordance with section 50, issue directions to
that licensee.

(4) Alicensee who fails to comply with a direction issued by
the Commission commits an offence, and is liable, on summary
conviction, to the penalty specified in the Fourth Schedule.

(5) Acontravention of the code of conduct shall not invalidate
atransaction.

(6) Subject to subsection (5), no proceedings or determination
made under the code of conduct shall affect the rights of any party to
enforce any claim under the contractual agreement between the parties.

50.—(1) Where the Commission is of the opinion that a licensee
nas

(a) failed to provide a loan agreement to a consumer in
conformity with section 43;

(b) failed to include in a loan agreement, the required particulars
specified in section 43;
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(c) failed to provide a statement of account ora receipt or other
form of written confirmation of the repayment of a loan, in
conformity with section 44;

(d) failed to provide the method of calculation of the rate of
interest to be imposed on a loan, in cor.formity with section

406; or

(¢) contravened or is contravening any other provision of this
Par under which it has an obligation, a direction, rule, order,
requirement or standard made or imposed thereunder,

the Commission may do any one or more of the following—

®

(i)
(if)

(w)

issue a warning to the licensze of the likelihood of
the sanctions which may be imposed, unless the
breach by the licensee is rectified as directed by
the Commission;

direct the licensee to ccase any such practice;

direct the licensee to, forthwith or within such other
period as may be specified by the Commission,
comply with the provisions of this Part, or the
direction, rule, order, requirement or standard
made or imposed thereunder, with which the
licensee has failed to comgly; or

direct the licensee to take necessary action to
correct the necessary conditions resulting from
such contravention.

(2% The Commission shall, within a reasonable time, inform
the Supervisor of any contravention under subsection (1) and of any
action being undertaken in relation thereto by the Commission.

51.—(1) A licensee shall not knowingly or recklessly advertise any
information relating to the terms and conditions for the grant ofaloan,
which contains any information which is false or misleading ina material

particular.
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(2) Alicensee who contravenes subsection (1) commits an
offence and is liable, on summary conviction, to the penalty specified in
the Fourth Schedule.

52.—(1) Alicensee shall not—

(a) byany statement, promise, forecast or projection which the
licensee knows to be misleading, fulse or deceptive; or

(b) by thereckless making of any statement, promise, torecast
or projection which is misleading, false or deceptive,

wilfully induce or attempt to induce a person to accept or take a loan
(by whatever name called) with the licensee.

(2) Alicensee who contravenes subsection (1) commits an
offence and is liable, on conviction, to the penalty specified in the Fourth
Schedule.

53.—(1) Aperson commits an offence and is liable, on conviction,
to the penalty specified in the Fourth Schedule, if the person, in an
attempt to recover a debt owed to a licensee, uses any violence or
threats of violence or other criminal means to harm the physical person
or property of a borrower or the guarantor of that borrower.

PART VII—Winding up of Licensee

54.—(1) Subject to subsection (2), the winding up of a licensee
shall be subject to the provisions of the Insolvency Act or the Companies
Act, as the case may be.

(2) Wherealicensee is a part of a financial group under the
Banking Services Act, the Insolvency Act shall not apply to the winding
up of that licensee except with the written consent of the Supervisor.

(3) Wherea licensee passes a resolution for voluntary winding
up, the licensee shall forthwith, notify the Supervisor in writing, and
shall, within fourteen days after the passing of the resolution, furnish to
the Supervisor the following in relation to the licensee—

(a) adeclaration of solvency referred to in section 277 of the
Companies Act;

(b) aprofit and loss account made up as to a date that is no
more than ninety days prior to being furnished to the
Supervisor;

Fourth
Schedule.

Using
misleading,
false or
deceplive
information
to induce a
peison o
take a loan
from a
microcredit
institution.

Threatening,
etc.,
borrower.
Fourth
Schedule.

Winding up
of licensee.



52

Fourth
Schedule.

[No. ] The Microcredit Act, 2021

(c) abalance sheet as at the date to which the profit and loss
account is made up; and

(d) areport from the external auditor under section 35, inrelation
to such declaration of solvency and profit and loss account.

(4) For the purposes of this Act, a resolution for voluntary
winding up of a licensee shall not be effective unless the Supervisor
certifies that its realizable assets are such as to enable it to satisfy the
claims ofits creditors.

(5) Where a licensee passes aresolution for voluntary winding
up, it shall, within fourteen days after the passing of the resolution, give
notice of the resolution—

(a) by causing a copy of the resolution to be published in the
Gazette and in a daily newspaper circulated in Jamaica;

(b) in writing to the Registrar of Companies; and

(¢) toits customers, in such form and containing such information
as the Supervisor may approve,

and that licensee shall, from the commencement ofthe winding up,
cease to carry on the business of'a microcredit institution, in accordance
with scction 275 of the Companies Act.

(6) The corporate state and corporate powers of the licensee
shall, notwithstanding anything to the contrary inits articles, continue
until itis dissolved.

(7) Where proceedings for compulsory winding up of the
licensee have commenced or the licensee has been served with anotice
or otherwise becomes aware that an application has been made for the
commencement of the compulsory winding up of its business, the licensee
shall forthwith, notify the Supervisor, in writing.

(8) Alicensee who contravenes subsection (3) or (/) commits
an offence and is liable, on summary conviction, to the penalty specified
in the Fourth Schedule.
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PART IX—General

55. The offence described in the first column of the Fourth Schedule
shall, in respect of the section specified in the second column, incur the
penalty set out in relation thereto in the third column.

56.—(1) This section shall applyto an offence specified in the Fifth
Schedule.

(2) The Regulatory Authority may give to any person which it
has reason to believe has committed an offence to which this section
applies, anotice in writing in the prescribed form, offering that person
the opportunity to discharge any liability to conviction of that offence
by payment of a fixed penalty under this section.

(3) Aperson shall not be liable to be convicted of the offence
if the fixed penalty is paid in accordance with this section and the
requirement in respect of which the offence was committed is complied
with before the expiration of fifteen days following the date of the notice
referred to in subsection (2), or such longer period (if any) as may be
specified in that notice, or before the date on which the proceedings
are begun, whichever event last occurs.

(4) Where a person is given notice under this section in respect
of an offence, proceedings shall not be taken against the person for that
offencc until the end of fifteen days following the date of the notice, or
such longer period (if any) as may have been specified therein.

(3) Insubsections (3) and (4) “proceedings means any criminal
proceedings in respect of the act or omission constituting the offence
specified in the notice under subsection (2) and “convicted” shall be
construed in like manner.

(6) The payment of a fixed penalty under this section shall be
made to the Collector of Taxes specified pursuant to subsection (7);
and in any proceedings, a certificate that payment of a fixed penalty
was made to the Collector of Taxes, by a date specified in the certificate
shall, il the certificate purports to be signed by the Collector of Taxes,
be admissible as prima facie evidence of the facts stated therein.

(7) Anotice under subsection (2) shall—

(a) specify the ottence alleged;
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(b) givesuchparticulars of the offence as are necessary for giving
reasonable information of the allegation;

(c) state—

() the period (whether fifteen days or a longer
period) during which, by virtue of subsection (4),
proceedings will not be initiated for the offence;
and

@iy the amount of the fixed penalty and the Collector
of Taxes to whom and the adcress at which it
may be paid;

(d) require the licensee, in the event that the fixed penalty isnot
paid within the period specified pursuant to paragraph (c),
to attend before the court having jurisdiction to try the offer.ce,
tc answer the charge, on such date as may be specified,
being a date not earlier than ten days atter the expiration of
the period specified pursuant to paragraph (c), and that
requirement shall constitute a summons for the licensee to
attend court to answer the charge, if the fixed penalty is not
paid within the period specified pursuant to paragraph (b).

(8) The fixed penalty for the offences specified inthe F ifth
Schedule shall be the penalty specified therein in relation to such offences.

(97 In any proceedings for an offence to which this section
applies, no reference shall be made after the conviction of the accused
to the giving of any notice under this section or tc the payment or non-
payment of a fixed penalty under this section unless in the course of the
proceedings or in some document which is before the court in
connection with the proceedings, reference has been made by or on
behalf of the accused to the giving of such notice, or as the case may
be, to such payment.

(10) The Minister may, by order, make provision as to any
matter incidental l the operation of this scction, and in particular, any
such order may prescribe—

(a) the form of notice under subsection (2);



The Microcredit Act, 2021 [No. ]

(b) thenature of the information to be furnished to the Collector
of Taxes along with any pavment; and

(c) thearrangements for the Col ector of Taxes to furnish to the
Regulatory Authority, informetion with regard to any payment
pursuant to a notice under this section.

57.—(1) Wkere an authorized officer has reasonable grounds for
suspecting that a person is committing or has committed an offence
under this Act and that evidence of the commission of the offence is to
be found on any premises specified in the information, the authorized
officer may, for the parpose of carrying out an investigation in relation
to the offence, apply, by information, under subsection (2), to a Justice
of the Peace, for a warrant to search the premises.

(2) Awarrantissued under subsection (1) shall empower the
authorized officer named in the warrant, with such assistance as may be
necessary and reasonable—

(a) to enter the premises named in the warrant;

(b) tosearch the premises for such documents, whether stored
physically or electronically (in this section referred to as
“relevant documents™); and

(c) to seize and detain any relevant documents found in the
course of the search that, in the opinion of the authorized
officer. is relevant to the investigation in respect of which the
application is made.

(3) A search warrant shall not be issued under subsection
(2) unless—

(@) the applicent or some other person has given the Justice of
the Peace, either orally or by affidavit, any further information
that the Justics of the Peace requires concerning the grounds
on which the warrant is sought; and

(b) the Justice of the Peace is sazisfied that there are reasonable
grounds fo-issuing the warrant.

55

Search
warrant for
contrzvention
of this Act.



56 [No. ] The Microcredit Act, 2021

(4) Asearch warrant issued under subsection (2) shall state—

(a) thepurpose for which itis issued, including a reference to
the offence that is being committed or has been committed;

(b) whether entry is authorized to be made at any time of the
day or night or during specified hours of the day or night;

(¢) adescription of the kind of relevant documents authorized
to be seized; and

(d) that the warrant remains in force until—
() it ceases to be in force under subsection (8); or

(i) itis varied or discharged by a Judge of a Parish
Court pursuant to an application made under
subsection (7).

(5) An authorized officer shall not seize any document which
is subject to legal professional privilege.

(6) An authorized officer may, upon request, make copies of
any relevant documents or take extracts therefrom at the expense of
the person who is suspected of committing or Faving committed the
offence.

(7) A person who is aggrieved by the issue of a warrant
under this section, may apply to a Judge of a Parish Court to vary or
discharge the warrant and shall, within twenty-four hours after making
the application, serve notice on an authorized officer (o join in the
proceedings.

(8) Awarrant remains in force—
(a) until theearlier of—

() theend of the period for whichitisto remain in
force as stated in the warrant; or

(i) fourteen days after the date on which the warrant
isissued; or

(b) until it is varied or discharged by a Judge ofa Parish Court
pursuant to an application made under subsection (7).
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(9) A Judge of a Parish Court may, on an inter partes
application by an authorized officer—

(a) extend the period of operation of the warrant, for a period
of sixty days, or such further period, to a maximum period
of two years, as the court may specify;

(b) make such other order as the Court considers appropriate
in relation to the operation of the warrant.

(10) Aperson who hinders or obstructs an authorized officer
or any person acting in aid of such officer in the performance of the
functions of the officer under subsection (2) commits an offence and is
liable, on summary conviction, to the penalty specified in the Fourth
Schedule.

(11) In this section “premises” includes any place, building,
receptacle or vehicle.

PART X—Miscellaneous

58.—(1) The Regulatory Authority may, with the approval of the
Minister, in writing, make regulations providing for such matters as may
be necessary or expedient for the purposes of this Act and, without
limiting the generality of the foregoing, the regulations may make provision
inrelation to all or any of the following—

(a) therequirements for the grant of a licence under this Act;

(b) licence fees and other matters in respect of which fees are to
be payable and the amount of such fees;

(c) mergers, amalgamations, acquisitions and transfers involving
licensees and the sale of a licensee;

(d) the establishment of a branch of a licensee; and
(e) any other matter required to be prescribed under this Act.

(2) Notwithstanding section 29 of the Interpretation Act,
regulations made under this Act may prescribe greater penalties than
those specified in the Act, and the maximum penalty that may be so
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prescribed shall be a fine not exceeding two million dollars, and in default
of payment of the fine, to imprisonment for a term not exceeding twelve
months or such form of alternative sentence as specified in section 10
of the Criminal Justice (Reform) Act.

(3) Regulations made under this section shall be subject to
affimmative resolutian.

59.—(1) The Regulatory Authority may, with the approval of the
Minister, make rules for the operation of microcredit institutions, in
relation to —

(a) the governance of licensees;
(b) the form of applications and notices;

(c) anti-money laundering, counter financing of terrorism and
the prevention of the proliferation oZ weapons of mass
destruction;

(d} the preparation and presentation of returns and other reporting
requirements and the manner of filing such returns and other
information;

(e) the outsourcing of key aspects of the operations of a licensee;
and

(f) such other matters as the Regulatory Authority considers
necessary for the administration of this Act.

(2) The powers conferred upon the Regulatcry Authority by
subsection (1) shall be exercised after consultation with licensees and
persons who, in the opinion of the Regulatory Authority, are relevant
stakeholders.

(3) Any rules made under subsection (1) shall be subject to
affimmative resolution.

(4) Where a licensee contravenes any rules made under
subsection (1), the Regulatory Authority may, pursuant to section 25,
issue directions to that licensee.
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(5) Alicensee who fails to comply with a dircction issued bya
Regulatory Authority under subsection (4) commits an offence, and is
liable, on summary conviction, to the penalty specified in the Fourth
Schedule.

60. The Minister may, by order, subject to affirmative resolution,
amend—

() anymonetary penalty imposed by this Act or the regulations;

(b) the First, Second, Third, Fourth and Fifth Schedules to this
Act (other than the custodial sentences specified in the Fourth
Schedule).

61.—(1) No action, suit or other proceedings may be brought or
instituted personally against an authorized officer or any other person
acting on behalf of the authorized officer where that person, in exercising
a function conferred or imposed under this Act, or omitting to exercise
such function, acted lawfully or in good faith.

(2) No action, suit or other proceedings may be brought or
mnstituted personally against a member of the Commission or any person
acting on behalf of the Commission, where that person, in exercisiuyg 4
tunction conferred or imposed under this Act, or omitting to exercise
such [unction, acted lawfully or in good faith.

62. Areview of this Act shall be conducted no later than five years
after the commencement date by a committee of both Houses of
Parliament appointed for the purpose.

63. The enactments specified in column 1 of the Sixth Schedule are
amended in the manner specified in relztion thereto in column 2 thereof.

64.—(1) Aperson who, at the commencement date is operating a
business which falls within the criteria set ourin this Act for a microcredit
institution or for the offering of a microc-edit service, shall, within twelve
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months from the commencement date, or within such longer period as
the Minister may by notice in the Gazette prescribe—

(2) comply with the provisions of this Act and apply to the
Supervisor for a licence to continue his business as a
microcredit institution; or

(b) cease to carry out such business.

(2) Aperson who, at the commencement date is operating a
business (which falls within the criteria set out in this Act fora microcredit
institution or for the offering of a microcredit service) together with
another type of business, shall within twelvs months from the
commencement date, or within such longer period as he Minister may
by notice in the Gazette prescribe—

(a) separate the microcredit business from any other type of
business being conducted; and

(b) comply with the provisions of this Act and apply to the
Supervisor for a licence to continue the business as a licensed
microcredit instilution; or

(c) cease to carry out such business.

65. This Act shall not affect the enforceability of money lending
transactions, between a borrower and a lender, entered into before the
commencement date.
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FIRST SCHEDULE (Sections 2 and 60)
Part A

Methodology for Determining the Effective Annual Interest Rate

The effective annual interest rate (EAIR) reflects the actual interest rate to be
paid on a loan when considering the effects of compounding and the interest
charges and fees over the life of the loan. It is computed by expressing the
dollar-value of interest charges and fees as a proportion of the loan principal as
an annual percentage rate (APR) and then adjusting this rate for the effect of
compounding. It is computed in two steps as follows:

)

@

Example:

Compute the Annual Percentage Rate (APR)
APR = ((Fees and Interest Charges)/Loan Principal)/n) x 365
where “Fees” are the dollar value of fees on the loan;

“Interest Charges” are the dollar value of interest costs over
the life of the loan;

“Loan Principal” is the dollar value of the outstanding loan;
and

“n” is the number of days for the life of the loan.
Compute the Effective Annual Interest Rate (EAIR)
EAIR =((1+APR/m)"m)—1

€639

where “m” represents the number of compounding periods over a
one-year period.

A 30-day loan has a stated interest charge of $2,800.00 and fees of $400.00
ona principal of $100,000.00 compounded monthly. Applying the formula:

Step 1

APR =($2,800.00+$400.00)/$100,000.00)/30) x 365)=0.3893
Step 2

EAIR =((1+0.3893/12)*12) - 1 =0.4668 or 46.68%.

PartB
MSME

For the purposes of the definition of “MSME”—

(@)  “micro sized enterprise” means an enterprise with total annual
sales not exceeding $14,999,000.00;
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“small sized enterprise” means an enterprise with total annual
sales ranging between $15,000,000.00 and less than

$74,999,000.00; and

“medium sized enterprise” means an enterprise with total
apnual sales ranging between $75,000,000.00 and
$425,000,000.00.
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SECOND SCHEDULE (Sections 2 (2), 41
and 60)

Constitution and Procedures of Micrccredit Appeals Tribunal

Constitution 1.—(1) Subject to subparagraph {2), the Microcredit Appeals
of Micro-  Tribunal shall consist of five members appointed by the Governo-

CAredit General vu the advice of the Minister.

ppeals

Tribunal. (2) The Microcredit Appezls Tribunal shall be selected
from persons appearing to the Minister to be knowledgeable and
experienced in matters relating to law, banking, finance or the
regulation of financial services and ntherwise qualified for
appointment to the Microcredit Appeals Tribunal and of which at
least one member shall be a retired Judge.

Power of 2.—(1) For the hearing of an appeal under this Act, the

pancl to hear - Microcredit Appeals Tribunal mav consist of a panel of three
2pRCSl. members, one of whom shall be a retired Judge.

(2) In assigning members to the Microcredit Appeals
Tribunal, the chairman shall tzke into consideration the
requirements, if any, for experience and expertise to enable the
panel to decide the issues raisec in any matter before the
Microcredit Appeals Tribunal.

Disqualification. 3.—(1) The following persons shall not be eligible for
appointment to the Microcredit Appeals Tribunal—

(@ members of the House of Representatives or the
Senate;

(b) members of the Council of the Kingston and St. Andrew
Municipal Corporation, or of any Municipal
Corporation, City Municipality or Town Municipality;

(c) public officers;

(d) officers, employees or exiernal auditors of a licensee
or connected persons in relation to the licensee; and

(e) any person who has a direct or indirect proprietary
interest in a licensee or in a connected person in relation
to the licensee.

(2) The appointment of a member of the Microcredit
Appeals Tribunal shall not proceed unless the proposed appointee
is determined to be a fit and proper person, in accordance with
section 2(2), with the appropriate lzvel of independence and a

€3
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person whose appointment will not raise an issue of conflict of
interest or undue influence from within the public or private sector.

(3) The members of the Microcrediz Appeals Tribunal shall
appoint one of their number to be the chairman.

(4) An appointment made in contravention of subparagraph
(1) shall be void.

4. If the chairman of the Microcredit Appeals Tribunal is absent
or unable to act, the other sitting members may appoint one of
their number to act as chairman for that meeting.

5. Where a vacancy occurs in the membership of the Microcredit
Appeals Tribunal it shall be filled by the appointment of another
member, who shall, in accordance with this Schedule, hold the
office for the remainder of the period for which the previous member
was appointed, however, the appointmerit shall be made in the
same manner and from the same category of persons as the
appointment of the previous member.

6.—(1) The appointment of every member of the Microcradit
Appeals Tribunal shall be evidenced by irstrument in writing and
shall be for a period not exceeding two years.

(2) Every member of the Microcredit Appeals Tribunal
shall be eligible for reappointment.

(3) Subject to subparagraph (4), tke Goevernor-General, on
the advice of the Minister may, at any time, revoke the appointment
of a member of the Microcredit Appeals Tribunal.

(4) The appointment of a menber of the Microcredit
Appeals Tribunal may be revoked for —

(a) physical or mental infirmity;
(b)  bankruptcy within the meaning of the Insolvency Act;

(¢) being charged with or convicted for an offence
involving dishonesty or any one or more of the
offences specified under the Proceeds of Crime Act;

{(d) no longer meeting the requirement of being a fit and
proper person, in accordance with section 2(2);

{e) engaging in activities that can be reasonably
considered prejudicial to the interest of the Microcredit

Appeals Tribunal.
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(5) Ifaperson ceases to be eligible for appointment to the
Microcredit Appeals Tribunal, the appointment of that person shall
be revoked from the date on which the person ceased to be eligible.

7.—(1) The chairman may, at any time, resign from office, by
instrument, in writing, addressed to the Governor-General and such
resignation shall take effect as from the date of the receipt of such
instrument Ly (the Guvernor-General.

(2) Any member of the Microcredit Appeals ‘I'ibunal, other
than the chairman, may, at any (ime, resign from office, by
instrument, in writing, addressed to the Governor-General and
transmitted through the chairman and the Minister; and from the
date of the receipt by the Governor-General of the instrument, the
member shall cease to be a member of the Microcredit Appeals
Tribunal.

8. The names of the members of the Microcredit Appeals
Tribunal, as first constituted and every change in membership
thereof, shall be published in the Gazette.

9. All documents made by, and all decisions of, the Microcredit
Appeals Tribunal may be signed under the hand of the chairman
or any member of the Microcredit Appeals Tribunal authorized in
writing, to act on hehalf of the chairman, ‘

10.—(1) The Microcredit Appeals Tribunal shall meet at such

65

Resignation.

Publication
of
membership

Authentication
of
documents.

Procedure of

times as may be necessary or expedient for the transaction of Appeals.

business, and meetings (whether in person or virtually) shall be
held at the places and times and on the days as the Microcredit
Appeals Tribunal may determine.

(2) "T'he chairman cr any other person appointed to act
temporarily as chairman shall preside at mectings of the Microciedit
Appeals Tribunal.

(3) Subject Lo paragraph 1(1), the decisions of the
Microcredit Appeals Tribunal shall be by a majority of votes of the
members hearing the appeal; and in addition to an original vote,
the chairman shall have a casting vote in any case in which the
voting is equal.

(4) The Microcredit Appeals Tribunal, may make rules to
regulate its proceedings.

(5) Proper records of all proceedings of the Microcredit
Appeals Tribunal shall be kept by the Tribunal.
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11. The validity of any proceedings of the Microcredit Appeals
Tribunal shall not be affected by—

(@) any vacancy among the members;
(b) any defect in the appointment 0~ a member;

(c) any failure on the part of a member to disclose that
member's interest in a relevant mattet; or

(d) anyirregularity in the decision makir.g procedure of the
Microcredit Appeals Tribunal, as far as that irregularity
did not affect the merits of the Cecis:on made.

12. Thers shall be paid to the chairman and other members of
the Microcredit Appeals Tribunal, such remuneration (whether by
way of honorarium, salary or fees) and such allowances, as the
Minister responsible for finance may determine.

13. No action, suit, prosecution or othzr proceedings shall be
brought or instituted personally against any member of the
Microcredit Appeals Tribunal, in respect of &n act done by the
member honafide in pursuance or execution or intended execution
of the provisions of this Act.

14.—(1) Any member of the Microcred:t Appeals Tribunal who
has any interesl, divectly or indirectly, in any metter brought before
the Microcredit Appeals Tribunal—

(a) shall disclose the nature of the interes: to the Microcredit
Appeals Tribunal;

(b} shall not take part in any deliberations or decisions of the
Microcredit Appeals Tribunal with respect to that matter.

(2) A notice given by a memder at a sitting of the
Microcredit Appeals Tribunal to the effect that the member is
interested in any appeal before the Tribunal shall, for the purposes
of subparagraph (1), be a sufficient disclosure of the interest of
that member in relation to an appeal.

(3) A member need not attend in person at the sitting of
the Microcredit Appeals Tribunal in order to make a disclosure
which the member is required to make under this paragraph if the
member takes reasonable steps to ensure that the disclosure is
made by notice, which is taken into consicerat-on and read at guch
sitting.

(4) Where the Govemor-General, cn the advice of the
Ministet, is satisfied that a member of tae Microcredit Appeals
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Tribunal is unable to properly and effectively carry out the duties
of that member because of any conflict of interest in a matter before
the Microcredit Appeals Tribunal, the Governor-General, on the
advice of the Minister, may replace the member or direct that
member to abstain from taking part in any proceedings relating to
any matter affected by the conflict of interest or potential conflict
of interest.

15. For the purpose of hearing an appeal, the Microcradit
Appeals Tribunal may co-opt any person appearing to it to have
the requisite expertise to advise the Tribunal, once the Tribunal is
satisfied that the person has no pecuniary or non-pecuniary
interest in the matter being considered by the Tribunal.

16. The Microcredit Appeals Tribunal shall have power to
summon witnesses and compel their attendance and such
witnesses, if the Microcredit Appeals Tribunal agrees, may give
their evidence by affidavit.

17. The Microcredit Appeals Tribunal may order one party to
any appeal proceedings to pay the costs of the other party as well
as those of the Microcredit Appeals Tribunal as determined by the
Microcredit Appeals Tribunal and the cost if not paid by the party
as ordered, may be recovered by suit brought in a Parish Court as
a civil debt due to the party in whose favour the Microcredit
Appeals Tribunal has ruled, notwithstanding any limit set on the
sums that may be claimed in a Parish Court.

18. The office of the chairman and member of the Mictocredit
Appeals Tribunal shall not be a public office for the purposes of
Chapter V of the Constitution.”.
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THIRD SCHEDULE (Sections 3 and 60)

Transactions, Persons and Entities Not Regulated by this Act

Part A

This Act shall not apply to the following—

L.

10.

11.

12.

occasional loans exiended on a non-commercial basis between
private parties or such other money lending that is subject to the
Money Lending Act;

any Friendly Society registered under the Friendly Societies Ast, or
any enactment amending or substituting for the same, or tc any
loans made by any Friendly Society;

any Building Society licensed under the Banking Services Act;

any Society registered under the Industrial and Provident Societies
Act or any enactment amending or substituting for the same, or to
any loans made by any such Society;

any Society registered under the Co-operative Societies Act cr any
enactment amending or substituting for the same, ot to any loans
made by any such Society;

any specified financial institution as defined in section 2 of the Bank
of Jamaica Act declared so to be by the Minister, by notice in the
Gazette for the purposes of the Bank of Jamaica Act, or any other
enactment amending or substituting for the same, or any loans made
by any such institution;

any body corporate, incorporated or empowered by an enactment

of Parliament to lend money in accordance with the enactment;

any company licenscd under the Banking Services Actas a merchant
bank;

any company licensed under the Banking Services Act as a bank;

any loan to or contract or security for the payment of money lent to
a body corporate incorporated in Jamaica by or under any enac tment
or by Royal Charter;

any insurance company registered under the Insurance Act, in the
couwrse of whose business and for the purposes wheredf it lends
money;

any entity that extends credit to its customers for the supply of
goods and services;
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14.

15.

16.

17.
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a licensez= as defined under section 2 of the Securities Act;
an entity—

va)  which is established by a statutory body or authority;
aad

{t)  the primary purpose of which is to lend money;

any superannuation fund or retirement scheme approved and
registered under the Pensions (Superannuation Funds and
Retirement Schemes) Act;

The proviszcn of credit facilities by an employer to an employee or
to a perscn i the full-time service of the employer; and

any other transaction, person or entity specified by the Minister by
order in tae Fazette,

PartB

The provision of a credit facility to a high net worth individual does
not constitute a microcredit service.

In this Part “high net worth individual” means—

(ay  erindividual whose net worth exceeds $50,000,000.00;
ar

(bt 2n individual who has had an income, before taxes, in
excess of $10,000,000.C0, for each of the two most recent
calendar years.
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FOURTH SCHEDULE

(Sestions 6(2), 9(2), 12(2),
15(2), 16(2), 17(5), 18(4),
21(2), 22(5), 23(3),
24(Z2)(a), 24(2)(b),
24(2)(c), 27(7), 27(10),

7(11), 30(2), 33(3),
34(2), 34(4), 34(6), 3514),
40(2), 40(4), 48(3),
48(12), 49(4), 51(2),
52(2). 53, 54(8), 35,
57(10), 59(5) and 60}

Offences and Penalties

First Column

Brief Description
of Offence

Offence of—

(a)

(®)

©

disclosing informa-
tion regarding the
operations of a
licensee to a person
who is not specified
in section 6(1);

disclosing informa-
tion regarding the
affairs of a customer
of a licensee obtained
in consequence of the
performance of

duries under this

Act; or

disclosing informa-
tion other than for
the purpcses of the
investigation of a
financial crime or

the contravention of
a licensee’s obliga-
tion under another
enactment

Second
Column

Relevant
Section

6(2)

Third Column

Penalty

On summary couaviction m a
Parish Court, to a fine not
exceeding two million dollars,
or to :mprisonment for a term
not exceeding one year, cr 10
both such fine and imprison-
ment

On conviction in the Supreme
Court, to a fine or imprison-
ment for z term not exceeding
two years.
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First Column

Brief Description
of Offence

Ottence of providing a micro-
credit service without being
licensed as a microcredit
institution

Failure to prominently
display licence at principal
office and at each branch
of microcredit intstitution

Obtaining a licence by
false representation

Third Column

Penalty

On summary conviction in a
Parish Courl—

() in the case of a
person other than
an individual, to a
fine not exceeding
two million dollars;

(b) in the case of an
individual, to a fine
not exceeding one
million dollars, or to
imprisonment for a
term not exceeding
six months, or to
both such fine and
imprisonment,

On conviction in the
Supreme Court, to a fine or
imprisonment for a term not
exceeding one year.

On summary conviction in a
Parish Court, to a fine not
cxceeding one million five
hundred thousand dollars.

On summary conviction in a
Parish Court—

(a) in the case of a
person other than
an individual, to a
fine not exceeding
three million dollars;

7
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Second
First Column Column Third Column
Brief Description Relevant
of Offence Section Penalty
(t) in the case of an
individual, to a fine
not exceeding two
million dollars, cr to
imprisonment for a
term not exceeding
two years, or to
both such fine and
imprisonment.
On conviction in the
Supreme Court, to a fine or
imprisonment for a term not
exceeding five years.
Person not licensed under 16(2) On summary conviction :n a
this Act as a microcredit Parish Ceurt—
institution, who krowingly
or recklessly advertiscs 7a) in the case of a

information, which falsely
implies or explicitly states
that the person is licensed
under this Act as a micro-
credit institution

(b)

serson other than an
individual, to a fine
not exceeding one
million dollars; ot

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding
six months, cr to
both such fine and
imprisonment.

On conviction in the Supreme
Court, tc a fine or imprison-
ment for a term not exceeding

one year
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Second
First Co.umr Column
Brief Description Relevant
of Offence Sectinn
Use of name, t:tle, word, 17(5)
term or grammatical
presentation that talsely
represents or implies that
the person is licensed as
a microcredit institut on
Offence of kncwinglv or 18(4)

recklessly depasiting with
the Supervisor, a stazement,
agreement, deed or
declaration w-th
information which is false
in a material particular

[No. ]

Third Column

Penalty

On summary conviction in a
Parish Court—

@

(b)

in the case of a
person other than
an individual, to a
fine not exceeding
one hundred
thousand dollars; or

in the case of an
individual, to a fine
not exceeding fifty
thousand dollars, or
to imprisonment for
a term not exceeding
one month, or to
both such fine and
imprisonment.

On summary conviction in a
Parish Court—

(@

(b)

in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding
three months, or to
both such fine and
imprisonment.

-

3
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[No. ]
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Second
First Column Column Third Column
Brief Description Relevant
of Offence Section Penalty

Failure to notify the 21(2) On summary conviction in a
Supervisor in respect Parish Ceurt, to a fine aot
fraud, dismissal, etc. exceeding one million dollars.
Offence of altering 22(5) On summary conviction in a

incorporating documents
in contraventicn of an
objection of the Supervisor
to the proposed alteration

Failure of licensee to, within ~ 22(5)
fourteen days of the datc on

which an alteration is made

to the incorporating docu-

ments, notify the Supervisor

of such alteration

Oifence of changing the 23(3)
registered name of a

licensee, without, in

writing, notifying the

Supervisor and furnishing

reasons for the proposed

change and requesting

approval for the proposed

change

Fzilure to produce 24(2)a)
documents required

within the period

specified

Parish Court, to a fine aot
exceeding two hundred and
fifty thousand dollars.

On summary conviction m a
Parish Court, to a fine not
exceeding two hundred and
fifty thousand dollars.

On summary conviction in a
Parisa Court, to a fine not
exceeding two hundred and
fifty thousand dollars.

On summary conviction in a
Parish Coart—

(2) in the case of a
person other than
an individual, to a
fine nol exceeding
two hundred and
fifty  thousand
collars;
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Second

First Column Column
Brief Description Relevant

of Offence Section

(®)

[No. ]

Third Column

Penalty

in the case of an
individual, to a fine
not exceeding one
hundred and fifty
thousand dollars, or
to imprisonment for
aterm not exceeding
two months, or both
such fine and
imprisonment.

Wilfully misleads or makes ~ 24(2)(b) On summary conviction in a
a false statement with Parish Court—

intent to mislead an
authorized officer in the (a)

execution of the functions
of the authorized officer
under this Act

(®)

in the case of a per-
son other than an
individual,
to a fine not exceed-
ing one million
dollars;

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding
three months, or to
both such fine and

imprisonment.

Without lawful excuse or 24(2)(c) On summary conviction in a
justification, obstructs or Parish Court, to a fine not
hinders an authorized exceeding two hundred
officer in the execution thousand dollars, or to
of the functions of the imprisonment for a term not

authorized officer under exceeding three months, or to
this Act both such fine and imprison-

ment.
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First Column

Brief Description
of Offence

Failure by a person whose

The Microcredit Act, 2021

Second
Column

Section

27(7)

licence has been revoked
to surrender the licence
and copies thereof

Failure by a person whose

27(10)

licence has been revoked or

to comply with the

27(11)

prchibition against—

(@

(b)

(©)

Failure by licensee to ensure

engaging in any
new arrangement or
contract;

varying any existing
arrangement or
contract; or

engaging in any
activity which
advertises or
promotes the
services of the
licensee

302)

that each substantial share-
holder and officer of the
licensee remains a fit and
proper person

Relevant

Third Column

Penalty

On summary conviction in a
Parish Court, to a fine not
exceeding five hundred
thousand dollars, or to
imprisonment for a term not
exceeding one month, or to
both sach fine and imprison-
ment.

On summary conviction in a
Parish Court—

(a) ir the case of a
person other than
individual, to a fine
not exceeding one
million dollars;

(b) in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding
three months, or to
both such fine and
imprisonment.

On summary conviction ir. a
Parish Court—

(at in the case of a
person other than
an individual, to a
fine not exceeding
or.e million dollars;
and



First Column

Brief Description
of Offence

Breach of obligation to
keep secret and confi-
dential, information and
documents pertaining to
customers of a licensee

Failure by licensee to keep
or cause to be kept accurate
records in respect of a

microcredit business

The Microcredit Act, 2021

Second
Column

Relevant
Section

(b)

[No. ]

Third Column

Penalty

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars.

33(3) On summary conviction in a
Parish Court—

@

®)

in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;
or

in the case of an
individual, (v 4 fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding
three months, or to
both such fine and
imprisonment.

On convicliva in  the
Supreme Court, to a tine or
imprisonment for a term not
exceeding six months.

34(2) On summary conviction in a
Parish Court—

@

in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;
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Second

First Column Column
Brief Description Relevant
of Offence Section

Failure by licensee to retain ~ 34(4)
records of the business for
at least seven yeers

Failure by licensee to— 34(6)

(a) furnish records
requited by the
Supervisur; vl

(b) furnish informeation
relating to its

(b)

Third Column

Penalty

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or tc
imprisonment for a
term not exceeding
two months, or to
both such fine and
imprisonment

On summary conviction in a
Parish Court—

®

®)

in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or ta
imprisonment for a
term not exceeding
two months, or te
both such fine and
imprisonment.

On summary conviction in a
Parish Court—

(@

in the case of &
person other than
an individual, to a
fine not exceeding
one million dollars;
or
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First Column

Brief Description
of Offence

businzss to the
Supervisor

With intent to prevent,
delay or obstruct the
carrying out of an audit,
destroys or conceals or
alters any document
relating to the operations
of a licensee

Failure by external auditor
appointed by the licensee
to forthwith give written
notice, with reasons, to the
Supervisor regarding—

(a) the intention of the
external auditor to
resign during the
period of
appointment;

{(b) the unwillingness
to the external
auditor to be
considzred for
reappointment at
the expiration of

Secend
Column

Relevant
Section

35(4)

40(2)

Third Column

Penalty

(h) in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars.

On summary conviction in a
Parish Court, to a fine not
exceeding one million dollars,
ot to imprisonment for a term
not exceeding three months,
or to both such fine and
imprisonment.

On conviction in the
Supreme Court, to a fine or
imprisonment for a term not
exceeding six months, or to
both such fine and imprison-
ment.

On summary conviction in a
Parish Court, to a fine not
exceeding two hundred and
fifty thousand dollars or to
imprisonment for a term not
exceeding one month, or to
both such fine and imprison-
ment.



[Ne. ]

First Column

Brief Description
of Offence

the period for which
the external audiror
was zppointed; or

(c) the termiration of
the appointment of
the external auditor
by the licensee

Failure by a licensee to, with
reasons, notify the Super-
visor regarding—

(a) its intention to
terminate the
appointment of the
external auditor of
the licensee; or

(b) the passing of a
resolution at a
general meeting
of the licensee,
providing that the
external auditor
shall not be
reappointed

Failure to comply with a
direction of the Com-
mission under section

£3(2)(b)

Second
Column

Relevant
Section

40(4)

4303)

The Microcredit Act, 2021

Third Column

Penalty

On summary conviction in a

Parish Court, to a fine not
excezding two hundred and
fifty thousand dollars cr to
imprison-nent for a term not
exceeding one month, or W
both such fine and imprison-
ment.

On summary conviction in a
Parish Court—

(a) in the case of a
person other thar
an individual, to 2
fine not exceeding
one million dollars;

(b) in the case of an
individual, to a fine
not exceeding five
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Second
First Column Column Third Column
Brief Description Relevant
of Offence Section Penalty

hundred thousand
dollars, or to
imprisonment for a
term not exceeding
two months, or to
both such fine and
imprisonment.

Without lawful justifica- 48(12) On summary conviction in a

tion or excuse, obstructs, Parish Court, to a fine not

hinders, resists or fails to exceeding five hundred

comply with the lawful thousand dollars, or to

direction of a person imprisonment for a term

appointed under section not exceeding two months,

48(4)(b) or a constable, or to both such fine and

in the exercise of any imprisonment.

functions related to an

investigation by the

Commission

Failure to comply with 49(4) On summary conviction in a

a direction of the
Commission under
section 49(3)

Parish Court—

(@) in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;

(b) in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars, or to
imprisonment for a
term not exceeding

gl
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[No. ]

First Column

Brief Description
of Offence

Licensee who knowingly
or recklessly advertises
information relating to the
terms and conditions for
the grant of a loan, which
contains information
which is false or mis-
leading in a material
particular

Use by a licensee of mis-
lcading, false or deceptive
information to willfully
induce a person to take a
loan from a microcredit
institution

Offence of using any
violence or threats of
violence or other criminal
means to harm the physical
person or property of a
borrower or the guarantor
of that borrower

Second
Column

Relevant
Section

51(2)

52(2)

53

The Microcredit Act, 2021

Third Column

Penalty

two months, or to
both such fine and
imprisonment.

On summary conviction in a
Parish Court, to a fine not
exceeding one million dollars.

On summary conviction in a
Parish Court, to a fine not
exceeding one million dollars.

On conviction in the Supreme
Court to a fine.

On summary conviction in a
Parish Court—

{a) in the case of a
person other than
an individual, to a
fine not exceeding
one million dollars;
or

(b) in the case of an
individual, to a fine
not exceeding five
hundred thousand
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Second
First Calumn Column Third Column
Brief Description Relevant
of Offence Section Penalty
dollars, or to
imprisonment for a
term not exceeding
two months, or to
both such fine and
Imprisonment,
On conviction in the
Supreme Court, to a fine or
imprisonment for a term not
exceeding six months, or to
both such fine and imprison-
ment.
Failure of a licensee to 54(8) On summary conviction in a

notify the Supe-visor of—

(a)

(b)

o resolation to
vo_untarily wind up
the licensee; or

proceedings for
the compulsory
windirg up of the
licensee, a

noticc af an
applicasion for
the commence-
ment of the com-
pulsery winding
up of tke
business of

the licensee, or
an app-ication
for the com-
weneement of the
compulsory

Parish Court, to a fine not
exceeding one million dollats
or to imprisotunent for a tetm
not exceeding one year, or to
both such fine and imprison-
ment.
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Second
First Column Column
Brief Description Relevant
of Offence Section
winding up of the
business of the
licensee
Offence of hindering cr 57(10)

obstructing an author:zed
officer or any person
acting in aid of such
officer in the performence
of the functions of the
authorized officer under
section 57(2)

Failure to comply with the 59(5)
direction of the Regulatory
Authority under section

594)

Third Column

Penalty

Or sammary conviction in a
Pezrish Court—

.a)

Vb

in the case of a
person other than
an individual, to &
fine not exceeding
one million dollars;

in the case of an
individual, to a fine
not exceeding five
hundred thousand
dollars or to
imprisonment for a
term not exceeding
two months or to
both such fine and
imprisonment.

On summary conviction in a
Parish Court, to a fine not
exceeding two hundred and
fifty thousand dollars or to
imprisonment for a term not
exceeding one month, or to
botk such fine and imprison-

merk.



The Microcredit Act, 2021 [No. ]

FIFTH SCHEDULE

(Section 56)

Offences in respect of which liability to conviction may be
discharged by payment of a fixed penalty

Second
First Column Column
Rrief Deseription Relevant
of Offence Section
Failure to prominently 12(2)

display licence at principal
office and at each branch
of microcredit institution

Offence of changing the 23(3)
registered name of a

licensee, without, in

writing, notifying the

Supervisor and

furnishing reasons for

the proposed change

and requesting approval

for the proposed change

Failure by a person 2717y
whose licence has been

revoked to surrender

the licence and copies

thereof

Failure by the licensee 34(2)
to keep or cause to be

kept accurate records

in respect of a micro-

credit business

Third Column

Penalty

One million dollars
{$1,000,000.00).

One hundred and fifty
thousand dollars ($150,000.00).

Two hundred and fifty
thousand dollars ($250,000.00).

(a) in the case of a
person other than
an individual, five
hundred thousand
dollars ($500,000.00);

(b) in the case of an
individual, two
hundred and fifty
thousand dollars
($250,000.00).

&5
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First Column

Brief Description
of Offence

Failure by licensee to—

(a) furnish records
required by the
Supervisor; or

(b) furnish inform-
ation relating to
its business to
the Supervisor

Failure by external
auditor appointed by
the licensee to forth-
with give written
notice, with reasons,
to the Supervisor
regarding—

(a) the intention of the
external auditor fo
resign during the
pericd of the
appointment;

(b) the unwillingness of
the external auditor
to be considered for
reappointment at the
expiration of the
period for which the
esternal auditor was
appuinted; or

(L) e termination of
the appointment of
the external auditor
by the licensee

Second
Column

Relevant
Section

34(6)

402)

The Microcredit Act, 2021

Third Column

Penalty

(a) in the case of a
person other than
zn individual, five
hundred thousand
dollars ($500,000.00);

(b) in the case of
an individual, two
hundred and fifty
thousand dollars
1$250,000.00);

One hundred and fifty
thousand collars ($150,000.00).
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First Column

Brief Description
of Offence

Failure by a licensee to, with
reasons, notify the Super-
visor regarding—

@

(®)

its intention to
terminax the
appointment of
the extemal auditor
of the lizensee; or

the passng of a
resoluticn at a
general meeting of
the licensee,
providirg that the
external auditor
shall no= be
reappoinied

Second
Column

Relevant
Section

40(4)

Third Column

Penalty

One hundred and fifty
thousand dollars ($150,000.00).
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SiIXTH SCHEDULE (Section 63)
Amendment of Enactments

Act Amendment

Credit Reporting Act In section 8(2), re-letter paragraphs (m)
and (n) as paragraphs (n) and (o) and
insert next after paragraph (1) the
following as paragraph (m)—

“(m) a microcredit institution
licensed wunder the
Microcredit Act ;”.

Moneylending Act l.  Insection 13—
(a) delete paragraph (h};

() delete paragraph (i);
and

(c) insert next after para-
graph (k) the following
as paragraph (I)}—

‘()  a microcredit
institution
licensed
under the
Microcredit
Act or any
enactment
amending or
substituting
for the same,
or to any
loans made

by any such
institution.”.
2. Delete section _4.
Proceeds of Crime In section 2, in the detinition ot
Act “financial institution”, re-letter

paragraph (ii as paragraph (j) and
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Amendment of Enactments

Act Amendment

insert next after paragraph (h) the
following as paragraph (i)—

“(i) a microcredit institution
licensed undet the Micro-

credit Act;”.
Terrorisim Prevenlion In section 2(1), in the definition of
Act “financial institution”, re-letter

paragraph (i) as paragraph (j) and
insert next after paragraph (h) the
following as paragraph (i)—

*(i) a microcredit institution
licensed under the Micro-

credit Act;”.
United Nations Security  In section 2, in the definition of
Council Resolutions “financial institution”, re-letter
Implementation Act paragraph (i) as paragraph (j) and

insert next after paragraph (h) the
following as paragraph (i)—

“(1) a microcredit institution
licensed under the Micro-
credit Act;”.

Passed in the Honourable House of Representatives this 19th day of January,
2021.

M. DALRYMPLE PHILIBERT
Speaker.

Passed in the Senate this 22nd day of January, 2021 with twelve (12) amndments.

THOMAS TAVARES-F INSON, 0J, CD, QC, JP
President.
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On the 26th day of January, 2021 the Honourable House of Representatives
agreed to the amendments made by the Senate.

M. DALRYMPLE PHILIBERT
Speaker.

This printed impression has been carefully
compared by me with the authenticated
impression of the foregoing Act, and has been
found by me to be a true and correct printed copy
of the said Act.

' ; v
\,’S«:]"\ e 'A’ c L A
_+-\,f Clerk to the Houses of Parliament.



